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Court of Appeals of the District of Columbia 


No. 6057. 

Louisiana and Arkansas Railway Company, Appellant, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 59585. 

Louisiana and Arkansas Railway Co., Petitioner, 

v. 

l 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Mark Eisner, Esq., Ferdinand Tannen- 
baum, Esq. 

For Comm’r: Arthur Clark, Esq., W. R. Lansfdrd, Esq. 

Docket Entries. 

1931. 

Aug. 6. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 7. Copy of petition served on General Counsel. 

Sep. 25. Answer filed by General Counsel. 

Oct. 6. Copy of answer served on taxpayer. General 
Calendar. 

“ 14. Reply to answer filed by taxpayer. 10/141/31 copy 

served on General Counsel. 

1933. 

Feb. 8. Hearing set March 13, 1933. 

Mar. 13. Hearing had before Mr. Sternhagen on merits. 

Submitted. Amended answer to be filed later. 
Briefs to be filed by both parties at sucIJl time as 
counsel may elect, the Board, however, j may de¬ 
cide the case irrespective of briefs. 

“ 22. Transcript of hearing of March 13, 1933, filed. 
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Apr. 11. Brief filed by taxpayer. 4/11/33 copy served on 
General Counsel. 

May 23. Findings of fact and opinion rendered, John M. 

Sternhagen, Div. 10. Judgment will be entered 
for the respondent. 

44 26. Judgment entered, John M. Sternhagen, Div. 10. 

Jun. 27. Stipulation for review by Court of Appeals of 
D. C. filed. 

44 27. Petition for review to Court of Appeals of the 

District of Columbia with assignments of error 
filed by taxpayer. 

Jul. 6. Proof of service filed. 

4 4 7. Praecipe filed. 

44 12. Counter praecipe filed by General Counsel. 

44 15. Proof of service of praecipe filed by taxpayer. 

44 19. Objection and exception to counter praecipe filed 

by taxpayer. 

44 19. Hearing set July 26, 1933, for settlement re con¬ 

tents of the record sur petition for review. 

44 26. Hearing had before Mr. Trammell on settlement 

contents of record. To Mr. Sternhagen for ap¬ 
proval. 

Aug. 8. Stipulation to withdraw counter pneeipe and ob¬ 
jections and to incorporate this stipulation in 
record filed. 

2 U. S. Board of Tax Appeals. Filed August 6, 1931. 

United States Board of Tax Appeals. 

Docket No. —. 

Louisiana and Arkansas Railway Company (a Delaware 

Corporation), Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(Bureau Symbols IT:E:RR-280 CSF-60D) dated June 13, 
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1931, and as the basis of its proceeding, alleges as follows: 

I. The petitioner is a Delaware corporation, with its 
principal place of business at Shreveport, Louisiana. 

II. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) presumably was mailed to the peti¬ 
tioner on June 13th, 1931. 

III. The amount in controversy is $7,S02.12, alleged to be 
interest due from the Louisiana and Arkansas [Railway 
Company, a Louisiana corporation, on account of income 

and profits taxes for the calendar year 1921. 

3 IV. The determination of liability as set forth 

in said notice of deficiency is based upon the follow¬ 


ing errors: 

(a) The determination of a deficiency against Louisiana 
and Arkansas Railway Company, a Delaware corporation. 

(b) The determination that the petitioner is liable at 
law or in equity for interest due on account of a deficiency 
which has been paid by Louisiana and Arkansas Railway 
Company, a consolidated corporation organized upder the 
laws of the States of Arkansas and Louisiana. 

V. The facts upon which the petitioner relies as :he basis 
of its proceeding are as follows: 

(a) The petitioner is a Delaware corporation with its 
principal place of business at Shreveport, Louisiana. 

(b) On June 11, 1928, the petitioner entered into a con¬ 
tract with Louisiana and Arkansas Railway Conjipany, a 
consolidated corporation organized under the la\v 4 s of the 
States of Arkansas and Louisiana, which provided that for 
and in consideration of the sale by the said consolidated 
corporation to the petitioner of all of its properties, the 
petitioner would issue and deliver pro rata to the stock¬ 
holders of the said consolidated corporation comtaon and 
preferred stock. Subsequently, and in accordance with the 
terms of the said contract, the said consolidated corporation 
transferred and conveyed to the petitioner all of }ts prop¬ 
erty in consideration of the issuance by the petitioner of its 
stock to the stockholders of the said consolidated corpora¬ 
tion. 

4 (c) Louisiana and Arkansas Railway Company, a 

consolidated corporation organized under the laws 
of the States of Arkansas and Louisiana filed a petition 
on appeal with the United States Board of Tax Appeals 
on November 24, 1926 from a determination of a efficiency 
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by the respondent herein in the sum of $34,169.50 for the 
calendar year 1921. Thereafter and under date of October 
8, 1930 the United States Board of Tax Appeals found a 
deficiency against the said railway company in the sum of 
$15,721.21 for the said calendar year. During the month 
of December, 1930, the said deficiency in the sum of 
$15,721.21 as found by the United States Board of Tax Ap¬ 
peals was paid to the Collector of Internal Revenue for the 
District of Arkansas. 


(d) The respondent has determined that there is a de¬ 
ficiency due from your petitioner as interest unpaid on the 
deficiency already satisfied bv Louisiana and Arkansas Rail¬ 


way Company, a consolidated corporation organized under 
the laws of the States of Arkansas and Louisiana. 


'Wherefore, your petitioner prays that this Board may 
hear this proceeding and determine that no deficiency exists 
against your petitioner. 

Respectfully submitted, 

MARK EISNER, 

Attorney for Petitioner , 

292 Madison Avenue, 

New York City, N. Y. 


5 State of Louisiana, 

County of Caddo , s.s. 

E. A. Staman, being duly sworn, deposes and says that 
he is the Treasurer of Louisiana and Arkansas Railway 
Corporation, a Delaware corporation, the petitioner above 
named; that he has read the foregoing petition, or had the 
same read to him, and is familiar with the statements con¬ 
tained therein, and that the facts stated are true, except as 
to those facts stated to be upon information and belief, and 
those facts he believes to be true. 

: E. A. STAMAN. 

Sworn to before me this 3rd day of August, 1931. 

[Seal Jno. T. Nesser, Notary Public, Caddo Parish, La.] 

1 JNO. T. NESSER, 

Notary Public. 

My commission expires July 10, 1934, 


GUY T. HELVERING, COM MR. OF INT. REVENU 
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6 Exhibit A. 

Treasury Department, Washington, j 
Office of Commissioner of Internal Revenue. 

June 13, 1931. 

Louisiana and Arkansas Railway Company (a Delaware 

Corporation), Texarkana, Arkansas. 

Sirs: 

You are advised that the determination of your tax liabil- 
ity for the year 1921 discloses deficiency interest of 
$7,802.12, as shown in the statement attached, as transferee 
of the Louisiana and Arkansas Railway Company (an Ar¬ 
kansas corporation) in accordance with Section 280 of the 
Revenue Act of 1926. j 

In accordance with Section 274 of the Revenue Act of 
1926, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth day) 
from the date of the mailing of this letter, you may petition 
the United States Board of Tax Appeals for a ^determi¬ 
nation of your tax liabilitv. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed form and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT :C :p-7. The signing of this form will 
expedite the closing of your return(s) by permitting an 
early assessment of any deficiency and preventing the ac¬ 
cumulation of interest charges, since the interest period 
terminates thirty davs after filing the form, or on the date 
assessment is made, whichever is earlier; whereas if this 
form is not filed, interest will accumulate to the date of 
assessment of the deficiency. 

Respectfullv, 

DAVID BURNET, 

Commissioner. 

By J. C. WILMER, 

Deputy Com?ni\ssioner. 

Enclosure: 

Statement Form 882. 

Form 870. 
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7 June 13, 1931. 

IT :E :ER-2S0. 

CSF-60D. 

Louisiana and Arkansas Railway Company (a Delaware 
Corporation), Texarkana, Arkansas. 

Sirs: 


You are advised that the determination of vour tax liabil- 

* 

itv for the year 1931 discloses deficienev interest of 
$7,802.12, as shown in the statement attached, as transferee 
of the Louisiana ahd Arkansas Railway Company (an Ar¬ 
kansas corporation) in accordance with section 280 of the 
Revenue Act of 1926. 

In accordance With Section 274 of the Revenue Act of 
1926, notice is herebv given of the deficienev mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
dav) from the date of the mailing of this letter, vou mav 
petition the United States Board of Tax Appeals for a 
redetermination of vour tax liabilitv. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed form and forward it to the 
Commissioner of Internal Revenue, Washington, D. C., for 
the attention of IT:C:P-7. The signing of this form will 
expedite the closing of your return(s) by permitting an 
early assessment of any deficiency and preventing the accu¬ 
mulation of interest charges, since the interest period ter¬ 
minates thirty days after filing the form, or on the date 
assessment is made, whichever is earlier; whereas if this 
form is not filed, interest will accumulate to the date of 
assessment of the deficienev. 

Respectfully, 

DAVID BURNET, 

Commissioner. 

By-, 


Enclosures: 
Statement Form 882. 
Form 870. 


Deputy Commissioner. 


cel-4. 

8 [Stamp:] Received U. S. Board of Tax Appeals, 

Sep. 25, 1931. 
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[Stamp:] United States Board of Tax Appeals. Filed 
Sep. 25, 1931. 

United States Board of Tax Appeals. 

Docket No. 59585. 

Louisiana and Arkansas Railway Company (a Delaware 

Corporation), Petitioner, 

v. I 

Commissioner of Internal Revenue, Respondent. 

Answer. 

i 

The Commissioner of Internal Revenue by and through 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, for answer to the petition filed by the 
above-named taxpayer admits, denies and alleges as 
follows: 

1. Admits the allegations contained in paragraph 1 of 
the said petition. 

2. Admits the allegations contained in paragraph 2 of 
the said petition. 

3. Admits the allegations contained in paragraph 3 of the 
said petition. 

4. Denies each and every allegation contained in para¬ 
graph 4 of the said petition. 

5(a), (b) and (c). Admits the allegations contained in 
subparagraphs (a), (b) and (c) of paragraph 5 of the said 
petition. 

Further answering respondent alleges: 

That immediately after the transfer of its property by 
the Louisiana and Arkansas Railway, an Arkansas 
9 corporation, to the Louisiana and Arkansas Railway 
Company, a Delaware corporation, the Arkansas cor¬ 
poration was and ever since has been without assets out of 
which the liability of the Arkansas corporation for Federal 
income taxes for the year 1921 might be satisfied- That 
the property transferred by the Arkansas corporation to 
the Delaware corporation as described in paragraph 5 of 
the petition had a net value in excess of the amopnt of in¬ 
terest herein in controversy. That by reason of the trans¬ 
fer of all of the property and assets of the Arkansas cor- 
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poration to the Delaware corporation, the Delaware cor¬ 
poration became liable as a transferee within the meaning 
of Section 280 of the Revenue Act of 1926 for the payment 
of the amount of interest in controversy. 

Wherefore, it is prayed that the Commissioner’s determi¬ 
nation be in all things approved. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of counsel: 

E. A. TONJES, 

Special Attorney , 

Bureau of Internal Revenue. 

HEP. 

9-23-31. 

10 U. S. Board of Tax Appeals. Filed Oct. 14, 1931. 
United States Board of Tax Appeals. 

Docket No. 59585. 

Louisiana and Arkansas Railway Co. (a Delaware 

Corporation), Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Reply. 

The petitioner by and through its attorney, Mark Eisner, 
for reply to the further answer of the respondent, as set 
forth in the last paragraph thereof, admits, denies and al¬ 
leges as follows: 

The petitioner admits that immediately af:er the transfer 
of the property of the Louisiana and Arkansas Railway 
Company, an Arkansas corporation, to it, the Arkansas cor¬ 
poration was and ever since has been without assets and 
that the property so transferred by the Arkansas corpora¬ 
tion had a net value in excess of the amount of interest 
herein in controversy. 

The petitioner denies that there are any Federal Income 
Taxes for the year 1921 due from Louisiana and Arkansas 
Railway Company, an Arkansas corporation, and further 
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denies that by reason of the transfer of the property and 
assets of such corporation to the petitioner, it became liable 
as a transferee within the meaning of Section 2^0 of the 
Revenue Act of 1926 for the payment of the amount of in¬ 
terest in controversy. 

Wherefore, it is prayed that the relief requested in the 
petition herein be granted. 

Respeetfullv submitted, 

MARK EISNER, 

Attorney for Petitioner , 

292 Madison Avenue , 

New York City N. Y. 

' t 

11 United States Board of Tax Appeals, j 

Docket No. 595S5. 


Louisiana and Arkansas Railway Co., Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Amended Answer and Amended Reply. 
(Excerpts from Transcript Mar. 22, 1933.) 


* Mr. Clark: All right, sir. The proposed amend¬ 
ment is: 

* 4 Attached hereto and made a part hereof is a .true and 
correct copy of an agreement dated July 11, 1928, by and 
between the Louisiana and Arkansas Railway Company, 
the taxpayer, and the Louisiana and Arkansas Railway 
Company, the transferee; said agreement is the agreement 
referred to in paragraph 5 (b) of the petition. Pursuant to 
the terms of this contract, the petitioner assumed the lia¬ 
bility of the taxpayer for the tax including interest and 
additions to the tax, a porion of which is involved in this 
proceeding.” 

The Member: You admit that, Mr. Tannenbaum? 

Mr. Tannenbaum: No, your Honor, not at all. I admit 
that there was such a contract entered into between the 
railway companies, and admit that that is a copy of the 
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contract entered into, and deny every other allegation set 
forth. 

Mr. Clark: I wish to make another averment in this 
amended petition. It is merely to state that the interest 
has not been paid. Our answer fails to state that the in¬ 
terest was not paid. We have a statement, of course, 
to support that, from the Collector. 

12 The Member: You now allege that the interest 
involved here—approximately $7,800—has not been 

paid. Do you admit or deny that ? 

Mr. Tannenbaum: I admit it has not been paid. 

13 United States Board of Tax Appeals. 


Louisiana and Arkansas Railway Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Docket Xo. 59585. Promulgated Mav 23, 1933. 

The Board has jurisdiction of a proceeding brought by 
a transferee for the redetermination of its liabilitv for in- 
terest on a deficiency in tax of the transferor. So held 
where the deficiency had already been determined in a pro¬ 
ceeding brought by the transferor and paid. 

Ferdinand T' annenbanm, Esq., for the petitioner. 

Arthur Clark, Esq., for the respondent. 

Respondent determined that the petitioner was liable as 

a transferee for interest of $7,802.12 on its transferor’s 

tax deficiencv for 1921 as determined bv the Board in 1930 
* * 

and paid in 1930 without interest. 

Findings of Fact. 

Petitioner is a Delaware corporation, with principal place 
of business at Shreveport, Louisiana. On June 11, 1928, 
it made a contract with the Louisiana and Arkansas Rail¬ 
way Co., a consolidated corporation organized under the 
laws of the States of Arkansas and Louisiana, that for all 
the properties of the consolidated corporation the peti¬ 
tioner would issue and deliver pro rata to the shareholders 
of the consolidated corporation the petitioner’s common 
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and preferred stock and assume the obligations or the con- 
i solidated corporation. This was done. 

Immediately after the transfer of the property of the 
consolidated corporation to petitioner, the consolidated 
corporation was, and ever since has been, without assets. 
The value of such property was more than the ainount of 
interest here in controversy. 

The consolidated corporation, on November 24, 1926, 
tiled a petition with the United States Board of Tax Ap¬ 
peals from a determination by the Commissioner of a de¬ 
ficiency of $34,169.50 in its income tax for the calendar year 
i 1921. Thereafter, on October 8, 1930, the Board entered 

its decision redetermining the deficiency to be $15,721.21. 

During December, 1930, the said deficiency of $15,- 
14 721.21 was paid to the Collector of Internal Revenue 

1 for the District of Arkansas. 

The respondent has determined that petitioner! is liable 

i as transferee for $7,802.12 due as interest unpaid on the 

said deficiencv. 

* 

Opinion. 

Sternhagen : 

The question presented at the outset is whether the 
Board has jurisdiction of this proceeding, since it involves 
no issue as to the deficiency of the transferor orj the peti¬ 
tioner’s liabilitv therefor, that deficiencv having alreadv 
been definitely determined and paid, but only arj issue as 
to the petitioner’s liability for the interest on [such de¬ 
ficiency. While the evidence, all of which is stipulated, 
does not show how the amount of interest was computed, 
it is nevertheless a fixed amount, and it seems to approxi¬ 
mate simple interest at 6 per cent for the period of more 
than eight years between the filing of the return in 1922 
and the payment of the redetermined deficiency in 1930. 

In considering whether the Board has jurisdiction to con¬ 
sider interest, it is important that the proceeding is by a 
transferee in respect of its liability as such and not by a 
primary taxpayer in respect of a deficiency in its own tax; 
for the jurisdiction of the Board in these different matters 
is governed by different statutory provisions. As to the 
Board’s function in respect of the original taxpayer and 
the deficiency, before assessment, it is clear that interest 
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is treated separately from the deficiency, is imposed di¬ 
rectly bv the statute and is collected by the Commissioner 
as thus prescribed as a supplement to the deficiency after 
it is finally determined. The entire scheme of sections 273 
and 274, Revenue Act of 1926, supports this view, more 
especially section 274 (j). While both the deficiency and 
the interest are collectible as parts of the tax, they are 
separate from each other and within the operation of dif¬ 
ferent parts of the machinery of administration. Where 
the proceeding* instituted in the Board by the taxpayer in 
respect of the Commissioner's determination of deficiency 
involves an amount already erroneously refunded, it has 
been held that interest upon such erroneous refund is not 
part of the deficiency and not within the jurisdiction of the 
Board, Joseph P. ZUr//, 18 B. T. A. 337, 341, and also that 
interest upon an overpayment found in lieu of a deficiency 
is beyond the Board's jurisdiction, Capital Building & Loan 
Assn., 23 B. T. A. 848. But those decisions are only re¬ 
motely significant in the present inquiry. 

In the realm of jeopardy assessments dealt with in sec¬ 
tion 279, the language used in the statute seems to be 
susceptible of the interpretation that the Commissioner 

mav assess interest with the deficiency and that the entire 

•/ •/ 

amount mav be litigated before the Board and rede- 
15 termined. This is important as indicating that even 

in setting up the jurisdiction of the Board as to the 
taxpayer himself and his deficiency, there is no clear and 
unmistakable purpose to exclude interest from its field of 
inquiry, but rather a purpose to vary the jurisdiction in 
different classes of cases. 

When, therefor^, it becomes necessary to consider the 
scope of the system of jurisprudence as to transferee lia¬ 
bility, set up for the first time in the Revenue Act of 1926, 
section 280 et seq. y Phillips v. Commissioner, 283 U. S. 589, 
there is no justification for confining such system within an 
assumed general purpose to keep interest out of the Board’s 
focus. Unhampered by such a restriction, it is clear that as 
to a transferee the Commissioner may determine a liability 
not only for a deficiency but also for 4 "interest, additional 
amounts, and additions to the tax provided by law,” and 
that such a determination is subject to the same process as 
the determination of a deficiency, that is, a proceeding in 
the Board for redetermination. Section 280 (a), Revenue 
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Act of 1926, appears in the margin. 1 The Board has, in 
several earlier decisions in transferee proceedings, included 
interest in its determination, Henry Cappellini, 16 B. T. A. 
802; Wayne Body Corp., 24 B. T. A. 524; Louis Costanzo, 
16 B. T. A. 1294; J. E . Duval, 21 B. T. A. 1357. A fresh 
consideration of the question confirms the propriety of 
those decisions. 

The motion to dismiss for want of jurisdiction jis there¬ 
fore denied. 

Upon the merits, it appears from the stipulated facts that 
the petitioner acquired all of the taxpayer’s assets, leaving 
it with nothing; that the value of the assets thus acquired 
was more than the amount of the liability now being en¬ 
forced, and that it gave its own shares directly to the share¬ 
holders of the original taxpayer. Its liability for the full 
amount of interest determined by the respondent is there¬ 
fore beyond question. Woodley Petroleum Co., 16 B. T. A. 
253; Concrete Industries Co., 19 B. T. A. 655; Gideon- 
Anderson Co., 20 B. T. A. 106; Magnolia Window Glass Co., 
23 B. T. A. 1242. I 

Judgment will be entered for the respondent. 

16 United States Board of Tax Appeals, 

Washington. 

Docket No. 59,585. 

Louisiana and Arkansas Railway Company, Petitioner, 

v. I 

Commissioner of Internal Revenue, Respondent. 

Judgment . 

In accordance with the Board’s report, promulgated May 
23, 1933, it is 

1 Sec. 2SO. (a) The amounts of the following liabilities shall, except as 
hereinafter in this section provided, be assessed, collected, and paid in the 
same manner and subject to the same provisions and limitations as in the 
case of a deficiency in a tax imposed by this title (including the provisions 
in case of delinquency in payment after notice and demand, the provisions 
authorizing distraint and proceedings in court for collection, and the pro¬ 
visions prohibiting claims and suits for refunds) : 

(1) The liability, at law or in equity, of a transferee of property of a 
taxpayer, in respect of the tax (includng interest, additional amounts, and 
additions to the tax provided by law) imposed upon the taxpayer by this 
title or by any prior income, excess-profits, or war-profits tax Act. 

(2) Any such liability may be either as to the amount of tax'shown on 
the return or as to any deficiency in tax. 

28 B. T. A. 
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Ordered, adjudged and decided that petitioner is liable as 
a transferee for interest of $7,802.12 on its transferor’s tax 
deficiency for 1921. 

Enter: May 26, 1933. 

[Seal U. S. Board of Tax Appeals.] 


(Signed) 


JOHN M. STERXHAGEX, 

Member 


17 United States Board of Tax Appeals. 

Docket Xo. 59,585. 

Louisiana and Arkansas Railway Company, Petitioner, 

against 

i 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

It is hereby stipulated and agreed by and between the 
petitioner and the respondent above named, by their respec¬ 
tive attorneys, that the decision, judgment and order of 
the Board of Tax Appeals in this case entered on May 26, 
1933, may be reviewed by the Court of Appeals for the Dis¬ 
trict of Columbia, pursuant to the provisions of Section 
1002 (d) of the Revenue Act of 1926. 

Dated Xew York, June 22nd, 1933. 

MARK EISNER, 

Attorney for Petitioner. 

E. BARRETT PRETTYMAN, 
General Counsel of the Bureau of Internal Revenue. 

[Stamp:] Received Jun. 27, 1933. U. S. Board of Tax 
Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jun. 27, 1933. 
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18 U. S. Board of Tax Appeals. Filed June 27, 1933. 
In the United States Board of Tax Appeals. 

I 

Docket No. 59,585. 

Louisiana and Arkansas Railway Company, Pe 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Petition of Louisiana and Arkansas Railway Company for 
Revieiv by the Court of Appeals of the District of 
Columbia of a Decision by the United States Board of 
Tax Appeals. 

The Louisiana and Arkansas Railway Company, the 
petitioner in this cause, by Mark Eisner, counsel, hereby 
files its petition for a review by the Court of Appeals of 
the District of Columbia of the decision bv the United 
States Board of Tax Appeals rendered on May 26, 1933, 
determining* that the petitioner is liable as a transferee for 
interest of $7,802.12 on a deficiency which was paid by the 
transferor for the calendar year 1921 prior to the date 
when the deficiency notice was forwarded to the petitioner 
herein. 

I. 

The petitioner, Louisiana and Arkansas Raihfay Com¬ 
pany, is a corporation, duly organized and existing under 
and bv virtue of the Laws of the State of Delaware, with 
its principal office at Shreveport, Louisiana. 

It has been agreed in writing between I the peti- 

19 tioner and Guy T. Helvering, as Commissioner of 
Internal Revenue, the respondent herein, pursuant 

to the provisions of Section 1002 (d) of the Revenue Act 
of 1926, that the aforesaid decision of the Board of Tax 
Appeals may be reviewed by the Court of Appeals of the 
District of Columbia. 


jitioner, 
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II. 


Nature of the Controversy. 


The controversy involves the jurisdiction of the Board of 
Tax Appeals to determine the liability of the petitioner as 
a transferee for interest on a deficiency for the calendar 
year 1921 paid by the transferor prior to the date when 
the notice of liability was forwarded to the petitioner. 

On June 11, 1928, the petitioner made a contract with the 
Louisiana and Arkansas Railway Co., a consolidated corpo¬ 
ration organized under the Laws of the States of Arkansas 
and Louisiana, to issue and deliver pro rata to the share¬ 
holders of the consolidated corporation the petitioner’s 
common and preferred stock and assume the obligations of 
the consolidated corporation in exchange for all the prop¬ 
erties of the consolidated corporation. This contract was 
carried into effect. After the transfer of the property of 
the consolidated corporation to the petitioner, the con¬ 
solidated corporation was, and ever since has been, 
20 without assets. The value of the property was more 

than the amount here in controversv. 

%/ 

The consolidated corporation on November 24, 1926, filed 
a petition with the United States Board of Tax Appeals 
from a determination bv the Commissioner of a deficiencv 
of $34,169.50 in its income tax for the calendar year 1921. 
Thereafter on October 8, 1930, the board entered its deci¬ 
sion redetermining the deficiency to be $15,721.21. During 
December, 1930, the said deficiency of $15,721.21 was paid 
to the Collector of Internal Revenue for the District of 
Arkansas. The respondent determined that petitioner is 
liable as a transferee under Section 280 of the Revenue Act 


of 1926 for $7,802.12, representing interest unpaid on the 
said deficiency. The Board of Tax Appeals on May 26, 
1933, sustained the respondent and entered its judgment, 
order and decision against the petitioner in the sum of 
$7,802.12, as interest on its transferor’s tax deficiency for 
1921. 


III. 


The said Louisiana and Arkansas Railway Company, the 
petitioner herein, being aggrieved by the findings of fact 
and conclusions of law contained in the said findings and 
opinion of the Board, and by its decision entered pursuant 
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thereto, desires to obtain a review thereof by the Court of 
Appeals for the District of Columbia. 

21 IY. 

Assignments of Error. 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

1. The order, judgment and decision that the petitioner 
is liable as a transferee for interest of $7,802.12 on its 
transferor’s tax deficiency for 1921. 

2. The failure to order, adjudge and decide that the 
Board has no jurisdiction to determine the issues in this 
case. 

3. The holding that the determination of the liability of 

a transferee for interest under Section 250 (b) of the Reve¬ 
nue Act of 1921 on a deficiency paid by the transferor is 
subject to the same process as the determination of a de¬ 
ficiency under the provisions of Section 283 (a) of the 
Revenue Act of 1926. i 

4. The determination that the interest imposed by Sec¬ 
tion 250 (b) of the Revenue Act of 1921 is collectible as 
part of the tax. 

5. The holding that because there is no clear and unmis- 

takable purpose to exclude interest under Section 

22 250 (b) of the Revenue Act of 1921 from the field of 
inquiry in the case of a transferee, the Boajrd of Tax 

Appeals has jurisdiction to determine the liability for 
interest. 

6. The failure to hold that because Sections 280 (a) and 
283 (a) of the Revenue Act of 1926 do not expressly confer 
upon the Board of Tax Appeals jurisdiction to determine 
the liability for interest under the Revenue Act 1921 in 
the case of a transferee, such Board has no jurisdiction. 

7. The finding of a liability as a transferee for interest 
on the transferor’s tax deficiency for 1921, which deficiency 
was paid prior to the determination of such liability. 

8. The entry of a judgment and the issuing t>f a final 
order and decision for the respondent and against the 
petitioner. 

Wherefore, the petitioner petitions that the decision, 
judgment and order of the Board of Tax Appeals be re¬ 
viewed by the Court of Appeals for the District 6f Colum- 
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bia and that a transcript of the record be prepared in 
accordance with the law and with the rules of the said court 
and transmitted to the Clerk of the said Court for filing and 
that appropriate action be taken to the end that the errors 
complained of may be reviewed and corrected by the 
23 said Court ^nd that the decision, judgment and 
order of the Board of Tax Appeals be reversed. 
Respectfullv submitted, 

MARK EISNER, 

FERDINAND TANNENBAUM, 

Counsel for Petitioner, 

20 Exchange Place, 

New York City. 


24 State of New York, 

County of Neiu York, ss: 

Ferdinand Tannenbaum, being duly sworn, deposes and 
says, that he is one of the attorneys of record of the peti¬ 
tioner above named; and as such, is dulv authorized to 

' % 

verify the above and foregoing petition for review to the 
United States Circuit Court of Appeals for the Second Cir¬ 
cuit: that he has read the said petition for review and is 
familiar with the statements therein contained and that 
the facts stated are true, except as to those facts stated to 
be upon information and belief, and those facts he believes 
to be true. 

FERDINAND TANNENBAUM. 

Sworn to before me, this 26th dav of June, 1933. 

CHARLES KAUFMAN, 
Notary Public, Kings County. 

Kings Co. Clk’s No. 503, Reg. No. 5184. 

Cert, filed in N. Y. Co. No. 439, Reg. No. 5K250. 
Commission expires March 30, 1935. 

25 [Stamp:] U. S. Board of Tax Appeals. Received 
Aug. 8, 1933. 

[Stamp:] United States Board of Tax Appeals. Filed 
Aug. 8, 1933. 
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United States Board of Tax Appeals. 

Docket No. 59585. 

Louisiana and Arkansas Railway Company, Petitioner, 

v. 

I 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Stipulation. 

It is hereby stipulated by and between counsel for the 
parties herein that the counter praecipe and objections 
thereto may be considered as withdrawn and in lieiji thereof 
that this stipulation be incorporated in the transcript em¬ 
bracing- as a part hereof paragraph 5 of Exhibit A, as fol¬ 
lows : 

In consideration of the sale, assignment, conveyance, 
transfer and delivery by the Old Company hereinabove in 
Section 1 referred to, the New Company simultaneously 
therewith (a) will issue and deliver pro rata to the stock¬ 
holders of the Old Company certificates for 50,000 full paid 
and noil-assessable shares of the par value of $100 each of 
the 6 ( /c Preferred Stock, and 100,000 full paid and non¬ 
assessable shares of the Common Stock without par value 
of the New Company, (b) will assume the due and punctual 
payment of the principal of and interest on all the 6% 
equipment Trust Gold Notes, Series J, and all the 6% Equip¬ 
ment Trust Gold Notes, Series K, issued and outstanding- 
under an Equipment Trust Agreement dated May JL5, 1923, 
between the Old Company and Guaranty Trust Company 
of New York, as Trustee, and the performance of all the 
obligations of the Old Company under said Equipment 
Trust Agreement, and (c) will assume all of the indebted¬ 
ness, liabilities and obligations of the Old Company of 
whatsoever kind and nature, and indemnify the Qld Com¬ 
pany, its directors and officers, against and hold it free 
from any and all such indebtedness, liabilities and obliga¬ 
tions, and from and against any and all suits, proceedings, 
demands, judgments, claims or costs arising therdfrom or 
incident thereto. 
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26 It is understood and agreed that no lien on any 
of the property to be conveyed hereunder shall re¬ 
sult or arise from the assumption by the New Company to 
be made hereunder nor shall there be anv right to rescind 
the sale to be made hereunder for non-payment or non¬ 
performance by the New Company of any obligation to be 
assumed bv it hereunder. 

MARK EISNER, 

Counsel for Petitioner. 
(Signed) E. BARRETT PRETTYMAN, 

General Counsel , Bureau of Internal Revenue , 

Attorney for Respondent. 

7-26-33. 

27 [Stamp:] U. S. Board of Tax Appeals. Received 
Jul. 7, 1933. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jul. 7, 1933. 

United States Board of Tax Appeals. 

Docket No. 59585. 

Louisiana and Arkansas Railway Company, Petitioner, 

against 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Filed June —, 1933. 

Prcecipe. 

To the Clerk of the United States Board of Tax Appeals. 

You will please prepare, transmit and deliver to the Clerk 
of the Court of Appeals for the District of Columbia, copies 
duly certified as correct, of the following documents and 
records in the above entitled proceeding in connection with 
the petition for review by the said Court of Appeals for 
the District of Columbia heretofore filed by the petitioner 
herein: 

1. Docket entries of proceedings before the Board. 

2. Petition. 

3. Answer. 

4. Reply. 

5. Amended answer set forth on page 35 of Record. 
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6. Amended reply set forth on page 35 of Record. 

7. Findings of Fact and Opinion of the Board of Tax 
Appeals. 

8. Order and decision of the Board of Tax Appeals. 

9. Petition for Review filed by the petitioner together 
with proof of notice of tiling same. 

10. This Praecipe. 

MARK EISNER, 

FERDINAND TANNENBAUM, 

Counsel for Petitioner, 

20 Exchange Place, 

Neiv York City, N. Y. 

28 United States Board of Tax Appeals, 

Washington. 

Docket No. 59585. 

Louisiana and Arkansas Railway Company, Petitioner, 

v * 

Commissioner of Internal Revenue, Respondent. 

Certificate . 

I, B. D. Gamble, clerk of the U. S. Board of Tax Ap¬ 
peals, do hereby certify that the foregoing pages, 1 to 27, 
inclusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in 
my office as called for by the Praecipe in the appeal as above 
numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 17tfy day of 
August, 1933. j 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6057. 
Louisiana and Arkansas Railway Company, appellant, vs. 
Guy T. Helvering, Commissioner of Internal Revenue. 
Court of Appeals, District of Columbia. Filed Aug. 23, 
1933. Henry W. Hodges, Clerk. 


(3809) 
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Statement. 

This ease comes here on a petition for review cf 
a decision of the United States Board of Tax Ap¬ 
peals. The sole issue involved is whether the Board 
of Tax Appeals has jurisdiction to determine thje 


liability of the petitioner for interest alleged to be 
due on a deficiency for the calendar year 1921 paid 
by a predecessor corporation to that of the peti¬ 
tioner prior to the date when the notice of liability 
for such interest was forwarded to the petitioner, j 
The Board of Tax Appeals assumed jurisdiction 
and determined that the petitioner as a transferee 
of the assests of a corporation which owed no tax 
was liable for interest due to a late payment of tai 
in the sum of #7,802.12, the amount of such interest. 


• > 


Errors Relied Upon. 

The petitioner relies on the following errors: 

The failure to order, adjudge and decide that the 
Hoard has no jurisdiction to determine the issues 
in this ease. 

The determination that the interest imposed by 
Section 25(J(b> of tin* Revenue Act of 1021 is col¬ 
lectible as part of tin* tax. 

The holding that because there is no clear and 
unmistakable purpose to exclude interest under 
Section 2oi)(b) of the Revenue Act of 1021 from 
the held of inquiry in the case of a transferee, the 
Hoard of Tax Appeals has jurisdiction to deter¬ 
mine the liability for interest. 

j 

The failure to hold that because Sections 280(a ) 

i 

and 282(aj of the Revenue Act of 1020 do not ex¬ 
pressly confer upon the Hoard of Tax Appeals 
jurisdiction to determine the liability for interest 
under the Revenue Act of 1021 in the case of a 
transferee, such Hoard has no jurisdiction. 

The finding of a liability as a transferee for in¬ 
terest on the transferor’s tax deficiency for 1921, 
which deficiency was paid prior to the determina¬ 
tion of such liability. 


Statement of Facts. 

The petitioner is a Delaware corporation with 

its principal place of business at Shreveport, 

Louisiana (R. p. 3, fob 3; p. 5, fob 8). 

The Louisiana and Arkansas Railway Company, 
» 

a consolidated corporation (hereinafter called the 
"consolidated corporation”), filed a petition on ap¬ 
peal with the Hoard of Tax Appeals on November 
2-1, 1926, from a notice of deficiency in the sum of 

4 * • 




§34,109.50 for the calendar vear 1921. The lioaild 

V 

of Tax Appeals found a deficiency against the con¬ 
solidated corporation in the sum of §15,721.21 for 
the calendar vear 1921. During the month of De- 
comber, 1950, the deficiency as found bv the Board 
of Tax Appeals was paid by that corporation to the 
<\>1 lector of Internal Revenue for the District of 
Arkansas (R. pp. 3-4, fob 4; p. 7, fol. 8). 

On June 11, 1928, the petitioner entered into a 
contract with the consolidated corporation. This 
contract provided for the conveyance and delivery 
by that corporation to the petitioner of all of its 
properties and the issuance by the petitioner pro 
rata to the stockholders of that corporation §f 
50,000 shares of preferred stock and 100,000 shares 
of the common stock of the petitioner. The peti¬ 
tioner further agreed to assume the payment of 
certain notes of the consolidated corporation, the 
performance of the obligations of such corporation 
under an Equipment Trust Agreement and the pay¬ 
ment of **all of the indebtedness, liabilities and obli- 
gat ions’* of the consolidated corporation “of what¬ 
soever kind and nature, and to indemnify the** cob- 
soiidated corporation, “its directors and officers, 
against and hold it free from any and all such in¬ 
debtedness, liability and obligations and from anv 
and against any and all suits, proceedings, de¬ 
mands, judgment, claims or costs arising therefrom 
or incident thereto** (R. p. 3, fol. 3; p. 7, fol. 8). 

After June 11,1928, in accordance with the terms 
of the contract above set forth, the consolidated 
corporation transferred to the petitioner all of its 
property and the consolidated corporation has be^n 
since without assets (R. p. 3, fol. 3; p. 7, fol. jj: 
p. 8, fol. 10). | 
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Oil -7une 13. 1931. tin* (’oinmissioner of Internal 
Revenue forwarded a letter to the petitioner read¬ 
ing in part as follows: 


••You are advised that the determination 
of your tax liability for the vear 1021 dis- 
closes deficiency interest of $7802.12 as 
shown in the statement attached, as trans¬ 
feree of the Louisiana & Arkansas Railway 
Fompany (an Arkansas corporation) in ac¬ 
cordance with Section 280 of the Revenue 
Act of 1020" ( R. p. 5. fol. 0). 


POINT OF LAW. 

The Board of Tax Appeals had no jurisdic¬ 
tion in this proceeding to determine the lia¬ 
bility of the petitioner for interest imposed 
by Section 250 (b) of the Revenue Act of 
1921 upon a corporation whose assets were 
transferred to the petitioner where a deficiency 
against the transferor for the year 1921 had 

been assessed and paid. 

1 

Chambers v. Lucas, 11 Fed. (2d) 29 ( J: 
Annie O. Phillips et al. v. Commissioner, 
283 U. S. 589: 

Wire Wheel Corporation of America, 10 
15. T. A. 737: 

•Joseph P. Ler,/, 18 I>. T. A. 337: 

Robert Siranston, Executor, 18 B. T. A. 
379: 

('apital Buildiny d Loan Association, 23 
B. T. A. 848: 

Henry Cappellini et al., 14 B. T. A. 1269: 
Wayne Body Corporation, 24 B. T. A. 
524; 

I^ouis Costanzo, 10 B. T. A. 1294: 

J. E. Duval, 21 B. T. A. 1357. 


Statutes Involved. 

Section 280 of the Revenue Act of 1020 (-14 Star. 

0) rends, in part, as follows: 

**(a i The amounts of the following liabili¬ 
ties shall, except as hereinafter in this sec¬ 
tion provided, be assessed, collected, and 
paid in the same manner and subject to the 
same provisions and limitations as in the 
case of a deficiency in a tax imposed by this 
title (including the provisions in case of de¬ 
linquency in payment after notice and de¬ 
mand, the provisions authorizing distraint 
and proceedings in court for collection, and 
the provisions prohibiting claims and suits 
for refunds I : 

(1 ) The liability, at law or in equity, of 
a transferee of property of a taxpayer, i i 
respect of the tax (including interest, addi¬ 
tional amounts, and additions to the tax pro¬ 
vided by law) imposed upon the taxpayer 
by this title or by any prior income, excess- 
profits. or war-profits tax Act.” 

Section 273 of the Revenue Act of 11)2(> (44 Sta^. 

1)) reads, in part, as follows: 

“Sec. 273, As used in this title in respect 
of a tax imposed by this title the term ‘de¬ 
ficiency* means— 

(1) The amount by which the tax imposed 
by this title exceeds the amount shown as 
the tax by the taxpayer upon his return; 
but the amount so shown on the return shall 
first be increased by the amounts previously 
assessed (or collected without assessment) 
as a deficiency, and decreased bv the amounts 
previously abated, credited, refunded, or 
otherwise repaid in respect of such tax.” 


Subdivisions i^tj, (b). (d). <(*). (f) and (j) of 
Section 274 of the Revenue Act of 1 ( .)2(> (44 Stat. 1)) 
read as follows: 


•*ia) If in the case of any taxpayer, tin* 
(’ompiissioner determines that there is a de¬ 
ficiency in respect of the tax imposed by this 
title*, the Commissioner is authorized to send 
notice of such deficiency to the* taxpayer by 
registered mail. Within GO (lays after such 
notice is mailed (ne>t counting Sunday as 
the* sixtieth day) the taxpayer may tile a 
petition with the Hoard of Tax Appeals for 
a redetermination e>f the deficiency. Except 
as otherwise provided in subdivision (d) or 
(f» of this section e>r in section 270, 282, or 


1001. ne> assessment of a deficiency in respect 
of the* tax imposed by this title and no dis¬ 
traint or proceeding in court fe>r its collec¬ 
tion shall be made, begun, or prosecuted un¬ 
til such notie*e has been mailed to the tax¬ 
payer, imr until the expiration of such 00-day 
I>erie)d, nor, if a petitie>n has been filed with 
the Board, until the decision of the Board 
has become final. Notwithstanding the pro¬ 
visions of section 2224 of the Revised Stat¬ 


utes the making of such assessment or the 
beginning of such proceeding, or distraint 
during the time such prohibition is in force* 
may be enjoined by a proceeding in the 
proper court. 


(b) If the taxpayer files a petition with 
the Board, the entire amount redetermined 
as the deficiency bv the decision of the Board 
which has become final shall be assessed and 
shall be paid upon notice and demand from 
the collector. No part of the amount deter¬ 
mined as a deficiency by the Commissioner 

•. •- 

but disallowed as such by the decision of the 
Board which has become final shall be as¬ 
sessed or be collected by distraint or by pro¬ 
ceeding in court with or without assessment. 


(d) TIm* t;txpnytM* shall at any time havjc 
the right, by a signed notice in "writing tiled 
with the Commissioner, to waive the restric¬ 
tions provided in subdivision fa) of this sec¬ 
tion on the assessment and collection of the 
whole or any part of the delicieney. 

(e) The Board shall have jurisdiction tj> 

redetermine the correct amount of the de- 

ticiencv even if the amount so redetermined 
« 

is greater than the amount of the deficiency, 
notice of which has been mailed to the tax¬ 
payer, and to determine whether any penalty, 
additional amount or addition to the tax 
should be assessed, if claim therefor is as¬ 
serted bv the Commissioner at or before the 
hearing or a rehearing. 

(f) If after the enactment of this Act the 
Commissioner has mailed to the taxpayer 
notice of a delicieney as provided in subdivi¬ 
sion (a), and the taxpayer files a petition 
with the Board within the time prescribed 
in such subdivision, the Commissioner shall 
have no right to determine any additional 
delicieney in respect of the same taxabhj* 
year, except in the case of fraud, and except 
as provided in subdivision fe) of this sec- 
tion or in subdivision (c) of section 271) 
If the taxpayer is notified that, on account 
of a mathematical error appearing upon the 
face of the return, an amount of tax in ex¬ 
cess of that shown upon the return is due. 
and that an assessment of the tax has been 
or will be made on the basis of what would 
have been the correct amount of tax but for 
the mathematical error, such notice shall not 
be considered, for the purpose of this sub¬ 
division or of subdivision (a ) of this section, 
or of subdivision (d) of section 284, as a 
notice of a deficiency, and the taxpayer shall 
have no right to lile a petition with the Board 


s 


based on such notice, nor shall such assess¬ 
ment or collection he prohibited l>v the pro¬ 
visions of subdivision (a ) of this section. 


( ji Interest upon the amount determined 
as a deficiency shall l>e assessed at the same 
time as the deficiency, shall he paid upon 
notice and demand from the collector, and 
shall he collected as a part of the tax, at the 
rate of f> per centum per annum from the 
date prescribed for the payment of the tax 
(or, if the tax is paid in installments, from 
the date prescribed for the payment of the 
(irst installment ) to the date the deficiency 
is assessed, or. in the case of a waiver under 
subdivision (d> of this section, to the thir¬ 
tieth day after the filing of such waiver or 
to the date the deficiency is assessed which¬ 
ever is the earlier.** 


Subdivisions (a) and (e) of Section 28**> of the 
■Revenue Act of 192(> (44 Stat. 0) read as follows: 

“ (a) If after the enactment of this Act the 
<’oinmissioner determines that any assess¬ 
ment should be made in respect of any in¬ 
come. war-profits, or excess-profits tax im¬ 
posed by the Revenue Act of 11)10, the Rev¬ 
enue Act of 11)17. the Revenue Act of 1918, 
the Revenue Act of 1921. or the Revenue Act 
of 1924. or bv anv such Act as amended, the 
( ’oinmissioner is authorized to send bv regis- 
tered mail to the person liable for such tax 
notice of the amount proposed to be assessed, 
which notice shall, for the purposes of this 
Act, be considered a notice under subdh ision 
(a) of section 274 of this Act. In the case 
of anv such determination the amount which 
should be assessed (whether as deficiency 
or as interest, penalty, or other addition to 
the tax) shall, except as provided in subdivi¬ 
sion (d) of this section, be computed as if 
this Act had not been enacted, but the 


I 


amount so computed shall be assessed, col¬ 
lected, and paid in the same manner and sub¬ 
ject to the same provisions and limitations 
(including the provisions in case of delin¬ 
quency in payment after notice and demand 
and the provisions prohibiting claims and 
suits for refund ) as in the case of a de¬ 
ficiency in the tax imposed by this title, ex¬ 
cept as otherwise provided in section 277 
of this Act. 

(e i If anv delieienev in anv income, war- 
• • #. 

profits, or excess-protits tax imposed by the 
Revenue Act of 11)1(5, the Revenue Act of 
11)17, the Revenue Act of 101S, or the Rev¬ 
enue Act of 11)21, or bv anv such Act as 

/ • • 

amended, was assessed before June 3, 11121, 
but was not paid in full before the date of 
the enactment of this Act, and if the Com¬ 
missioner. after the enactment of this Act, 
finally determines the amount of the deri- 
ciencv, he is authorized to send bv re<»is- 
tered mail to the person liable for such tax 
notice of such deficiency, which notice shall, 
for the purposes of this Act, he considered 
a notice under subdivision fa) of section 
274 of this Act. In the case of anv such 
final determination the amount of the tax 
l whether deficiency or interest, penalty, or 
other addition to the tax) shall, except as 
provided in subdivision (h) of this section, 
be computed as if this Act had not beer 
enacted, but the amount so computed shall 
be collected and paid in the same manner 
and subject to the same provisions and limi¬ 
tations (including the provisions in case otj 
delinquency in payment after notice and de-j 
maud, and the provisions relating to claims 
and suits for refund) as in the case of a 
deficiency in the tax imposed by this title, 
except as otherwise provided in section 277 
of this Act and in subdivision (i) of this 
section." 
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Subdivisions ib). (cm ;iii>1 (f) of Section 27>0 
of tin* Revenue Act of 1021 (42 Stilt. 227) read 
as follows: 

“<b» As soon as practicable* after the re¬ 
turn is tiled, the ('ommissioner shall ex¬ 
amine it. If it then appears that the cor¬ 
rect amount of the* tax is greater or less 
than that shown in the return, the install¬ 
ments shall he recomputed. If the* amount 
already paid exceeds that which should have 
been paid on the* basis of the installments 
as recomputed, the excess so paid shall be* 
credited against the* subsequent install¬ 
ments: and if the amount already paid ex¬ 
ceeds the correct amount of the tax, the ex¬ 
cess 'shall he credited or refunded to the tax¬ 
payer in accordance with the provisions of 
section 2o2. 

If the amount already paid is less than 
that which should have been paid, the differ- 
erence, to the extent not covered by any 
credits due to the taxpayer under section 
252 (hereinafter called ‘deficiency*), to¬ 
gether with interest thereon at the rate of 
one-lmlf of 1 per centum per month from 
the,time the tax was due (or, if paid on the 
installment basis, on the deficiency of each 
installment from the time the installment 
was due), shall be paid upon notice and de¬ 
mand by the collector. If any part of the 
deficiencv is due to negligence or intentional 
disregard of authorized rules and regula¬ 
tions with knowledge thereof, but without 
intent to defraud, there shall be added as 
part of the tax 5 per centum of the total 
amount of the deficiency in the tax, and in¬ 
terest in such a case shall be collected at 
tlie rate of 1 per centum per month on the 
amount of such deficiencv in the tax from 
the time it was due (or. if paid on the in- 




stsi11 ment basis, on the amount of the d(- 
ficiencv in each installment from the time 
the installment was due), which penalty and 
interest shall become due and payable upon 
notice and demand bv the collector. If anj* 
part of the deficiency is due to fraud with 
intent to evade tax, then, in lieu of thj;* 
penalty provided by section 3176 of the Re¬ 
vised Statutes, as amended, for false o* 
fraudulent returns wilfully made, but in 
addition to other penalties provided by law 
for false or fraudulent returns, there shall 
be added as part of the tax .10 per centum 
of the total amount of the deficiency in tin* 
tax. In such case the whole amount of tlx 1 
tax unpaid, including the penalty so added, 
shall become due and payable upon notice 1 
and demand bv the collector. 

(e) If any tax remains unpaid after the 
date when it is due, and for ten days after 
notice and demand bv the collector, then. 

V ' 

except in the case of estates of insane, de¬ 
ceased, or insolvent persons, there shall bo 
added as part of the tax the sum of 1 per 
centum on the amount due but unpaid, plus 
interest at the rate of 1 per centum per 
month upon such amount from the time it 
became due: Provided, That as to any sucli 
amount which is the subject of a bona fide 
claim for abatement filed within ten days 
after notice and demand by the collector, 
where the taxpayer has not had the benefit 
of the provisions of subdivision (d), such 
sum of 5 per centum shall not be added and 
the interest from the time the amount was 
due until the claim is decided shall be at 
the rate of one-half of 1 per centum per 
month on that part of the claim rejected. 

In the case of the first installment pro¬ 
vided for in subdivision (a) the instruc¬ 
tions printed on the return shall be sufh- 


1 *J 


cieut notice of ilu* date when the tax is due 

and sufficient demand, and the taxpayer's 

compulation of the tax oil tin* return shall 

Ik* sufficient notice of the amount due. In 

the case of each subsequent installment the 

collector maw within thirtv daws and not 
« • • 

later than ten days before the installment 
becomes due. mail to the taxpayer notice of 
the amount of tin* installment and tin* date 
on which it is due for payment. Such no¬ 
tice of the collector shall be sufficient no¬ 
tice and sufficient demand under this section. 

1 1 f i In the case of any deficiency (except 
where the deficiency is due to negligence or 
to fraud with intent to evade tax) where it 
is shown to the satisfaction of the Commis¬ 
sioner that the payment of such deficiency 
would result in undue hardship to the tax¬ 
payer. the Commissioner may, with the ap¬ 
proval of the Secretary, extend the time for 
the payment of such deficiency or any part 
thereof for such period not in excess of 
eighteen months from the passage of this 
Ad as the Commissioner may determine. 
In such case the Commissioner may require 
the taxpayer to furnish a bond with suffi¬ 
cient sureties conditioned upon the payment 
of the deficiency in accordance with the 
terms of the extension granted. There shall 
lit* added in lieu of other interest provided 
by law, as a part of such deficiency, interest 
thereon at the rate of two-thirds of 1 per 
centum per month from the time such ex¬ 
tension is granted: except where such other 
interest provided by law is in excess of in¬ 
terest at the rate of two-thirds of 1 per cen¬ 
tum per month. If the deficiency or any 
part thereof is not paid in accordance with 
the terms of the extension granted, there 
shall be added as part of the deficiency, in 
lieu of other interest and penalties pro¬ 
vided by law, the sum of 5 per centum of 


the deficiency and interest on the deficiency 
« • 

at the rate of 1 per centum per month frdm 
the time it becomes payable in accordance 
with the terms of such extension.** 

Subdivisions (a), (b), (c), (d), (e), (g), (i) 
and (j) of Section -71) of the Revenue Act of 10:20 
i I f Stat. 1)) read as follows: 

**(a) If the Commissioner believes that, 
the assessment or collection of a deficiency 
will be jeopardized by delay, he shall im¬ 
mediately assess such deficiency (together 
with all interest, additional amounts, or ad¬ 
ditions to the tax provided for by law) and 
notice and demand shall be made bv the c<j>l- 
lector for the payment thereof. 


(b) If the jeopardy assessment is made 
before any notice in respect of the tax to 
which the jeopardy assessment relates has 
been mailed under subdivision (a) of Section 
-74, then the Commissioner shall mail a 


notice under such subdivision within GO days 
after the making of the assessment. 

(c) The jeopardy assessment may be ma<jle 
in respect of a deficiency greater or lejss 
than that notice of which has been mailed to 

i the taxpayer, despite the provisions of sub¬ 

division (f) of section -74 and whether or 
not the tilxpayer has theretofore filed a peti¬ 
tion with the Hoard of Tax Appeals. Tl|e 
Commissioner shall notify the Board of tile 
amount of such assessment, if the petition is 
filed with the Board before the making of the 
assessment or is subsequently filed, and the 
Board shall have jurisdiction to redetermine 

the entire amount of the deficiency and of all 

«/ 

amounts assessed at the same time in connec¬ 
tion therewith. 

(d) If the jeopardy assessment is made 

| after the decision of the Board is rendered 


i 


.such assessment may be made only in respect 

«|* the deticiencv determined bv the Hoard in 

• • 

its decision. 

(e) A jeopardy assessment may not he 
made after the decision of the Board lias he¬ 
roine final or after the taxpayer has tiled a 
petition for review of the derision of the 
Board. 

(ii) If tin* bond is given before the tax¬ 
payer has filed his petition with the Board 
under subdivision (a) of section -74, the 
bond shall contain a further condition that 
if a petition is not filed within the period 
provided in such subdivision, then the 
amount the collection of which is stayed by 
the bond will be paid on notice and demand 
at any time after the expiration of such 
period, together with interest thereon at the 
rate of (> per centum per annum, from the • 
date of the jeopardy notice and demand to 
the date of notice and demand under this 
subdivision. 

(i) When the petition has been tiled with 
the Board and when the amount which 
should have been assessed has been deter¬ 
mined bv a decision of the Board which has 
become final, then any unpaid portion, the 
collection of which has been staved bv the 
bond, shall be collected as part of the tax 
upon notice and demand from the collector, 
and any remaining portion of the assess¬ 
ment shall be abated. If the amount already 

m. 

collected exceeds the amount determined as 
the amount which should have been assessed, 
such excess shall be credited or refunded to 
the taxpayer as provided in section 284. If 
the amount determined as the amount which 
should have been assessed is greater than 
the amount actually assessed, then the dif¬ 
ference shall be assessed and shall be col- 


looted as part of the tax upon notice and 
demand from the collector. 

(j) In the case of the amount collected 
under subdivision (i) there shall be collected 
at the same time as such amount, and as paijt 
of the tax, interest at the rate of 6 per cen¬ 
tum per annum upon such amount from the 
date of the jeopardy notice and demand ti) 
the date of notice and demand under sull- 
division (i) of this section, or, in the casb 
of the amount collected in excess of thb 
amount of the jeopardy assessment, interest 
as provided in subdivision (j) of section 274. 
If the amount included in the notice and 
demand from the collector under subdivision 
(i) of this section is not paid in full within 
ten davs after such notice and demand, thefi 
there shall be collected, as part of the tax], 
interest upon the unpaid amount at the rate 
of 1 per centum a month (or, for any period 
the estate of the taxpayer is held by a. 
fiduciary appointed by any court of compe¬ 
tent jurisdiction or by will, at the rate of $ 
per centum per annum) from the date of 
such notice and demand until it is paid." 


Section 904 of the Revenue Act of 1924 (42 Stat. 
253), as amended by Section 1000 of the Revenue 
Act of 192(5 (44 Stat. 9) reads as follows: 


•‘Sec. 904. The Hoard and its division^ 

shall have such jurisdiction as is conferred 

on them bv Title II and Title III of tM 
• • 

Revenue Act of 1926 or by subsequent laws. 
The Board is authorized to impose a fee in 
an amount not in excess of §10 to be fixed by 
the Board for the filing of any petition for 
the redetermination of a deficiency after the 
enactment of the Revenue Act of 1926 ancj 
for the hearing of any proceeding pending at 
the time of such enactment.” 



in 


ARGUMENT. 


The Boaial of Tax Appeals had no jurisdic¬ 
tion in this proceeding to determine the lia¬ 
bility of the petitioner for interest imposed 
by Section 250 (b) of the Revenue Act of 
1921 upon a corporation whose assets were 
transferred to the petitioner where a deficiency 
against the transferor for the year 1921 had 
been assessed and paid. 


The interest involved in this proceeding is im¬ 
posed by Section 250 (b) of the Revenue Act of 
11)21. The tax has been paid and the Commissioner 
by summary process is attempting to collect the 
interest from the petitioner who has acquired all 
of the assets of the taxpayer. The Board of Tax 
Appeals has no jurisdiction unless it is specifically 


granted l>v Section 280 of the Revenue Act of 1920. 

The right to appeal to the Board of Tax Appeals 
is one granted as a relief measure to the person 
upon whom the tax is imposed. The Board was 
established as an independent agency in the execu¬ 
tive branch of the Government to meet numerous 
objections resulting from the finality of a determi¬ 
nation bv the Bureau of Internal Revenue from 
which there was no relief until after the payment of 
the tax (Report Committee on Ways & Means, 
House of Representatives, Revenue Bill of 1921, 
February 11, 1924). In the Report of the Com¬ 
mittee on Finance of the United States Senate, 
submitted in connection with the Revenue Bill of 
1924. it is stated (p. 42) : 


“The taxpayer has the opportunity of ap¬ 
pealing to this Board before paying the 


amount of anv additional assessment if lie 
has not had the opportunity of being heard 
before the assessment was made. The eojn- 
rentions of both the taxpayer and the Bureau 
of Internal Revenue will be heard and con¬ 
sidered and the decision of the Board Avjll 
be conclusive on both parties on the question 
of assessment.” 

If the privilege of an appeal is not specifically 
accorded bv the unambiguous terms of the Act. a 
])etitioner cannot exercise the privilege and the 
Board would have no jurisdiction. This Court In s 
recognized that there must be a specific provision 
of law granting jurisdiction. In Chambers v. Lnca<. 
41 Bed. (2d ( 299. at page 200, it said : 


**The proceedings for review of the Com¬ 
missioner’s determination by the Board are 
purely statutory, and must I»e observed to 
the letter. The court or the Board is not 
permitted to modify the statute or rule even 
though for equitable reasons. The provision 
of the statute here under consideration is in 
the nature of a limitation upon the right of 
the taxpayer to avail himself of the right of 
appeal, and there must be strict compliance 
with its provisions, if the taxpayer desires 
to take advantage of the rights conferred.” 

The Board in the case at bar assumes, without 
specific statutory authorization, that its jurisdic¬ 
tion over an appeal of a transferee under Sectio^i 
280 of the Revenue Act of 1920 is broader than itj< 
jurisdiction when the appeal is by the transferor. 
Not only is this assumption erroneous because there 


is no specific language in Section 280 which confers 
the jurisdiction in question, but also because Seej- 
tion 280 limits jurisdiction to that which is eonb 


IS 


ferred by the Act over ;m ;il by a transferor. 
The section provides that “the liability, at law or in 
equity, of a transferee of property, of a taxpayer, 
in respect of the tax (including interest, additional 
amounts, and additions to the tax provided by law ) 
imposed upon the taxpayer** [paragraph (1 ) of sub¬ 
division la ) | “shall * * be assessed, collected, 
and paid in the same manner and subject to the 
same provisions and limitations as in the case of a 
delieiency in a tax imposed by this title (including 
the provisions in case of delinquency in payment 
after notice and demand, the provisions authorizing 
distraint and proceedings in court for collection, 
and the provisions prohibiting claims and suits for 
refunds)** [subdivision (a)]. It should Ik* noted 
that the liability is to be assessed, collected and 
paid as in the case of a deficiency imposed by the 
Revenue Act of 192b. 

Section 272, of that Act defines a deficiency as tin* 
amount by which the tax imposed by the Act ex¬ 
ceeds the amount shown by the taxpayer upon his 
return increased by amounts previously assessed 
or collected without assessment and decreased by 
amounts previously abated, credited, refunded or 
otherwise repaid, and if no amount is shown as tin* 

i 

tax by the taxpayer upon his return, or if no return 
is made, then the amount by which the tax exceeds 
the amounts previously assessed or collected with¬ 
out assessment decreased by the amounts pre¬ 
viously abated, credited or refunded. No interest 
is included in the definition of a deficiencv. Sec- 
tion 274 provides that where a deficiency is finally 
determined by the Commissioner he shall advise 
the taxpayer thereof and an appeal may be taken 
within sixtv days after the notice of the deficiency 


in 


to the l>o;ml of Tax Appeals. Interest is not de¬ 
termined until after a final determination of tllie 
deficiency. The Hoard has no jurisdiction to decide 
how much interest is due. The Hoard recognizes 
this fact in the opinion in the case at bar. where it 
is said: 

••As to the Hoard's function in respect of 
the original taxpayer and the deficiency, be¬ 
fore assessment, it is clear that interest 
separately from the deficiency, is imposed 
directlv bv the statute and is collected bv 
the Commissioner as thus prescribed as a 
supplement to the deficiency after it is final y 
determined. The entire scheme of sections 
272 and 274, Revenue Act of 192(>, supports 
this view, more especially section 274(j|. 
While both the deficiency and the interest 
are collectible as parts of the tax, they arc 
separate from each other and within the 
operation of different parts of the machinery 
of administration (R. 11 and 12, fob 14).I" 


Therefore, if the liability of a transferee under 
Section 2S0 is to be assessed, collected and paid ifi 
the same manner and subject to the same provision 
of lair as in the ease of a defieienci/ and the Roar* 
had no jurisdiction over interest as a part of tli 
deficiency in an appeal by the original taxpayeij 
it acquires no jurisdiction over an appeal by ji 
transferee because the interest is no more a paijt 
of a deficiency under that section than it is unde 
Section 274. The mere fact that paragraph (1 
includes interest within the liability of the tran^ 

* i 

feree in no respect implies that the interest is to l>e 
assessed and collected in a proceeding before the 
Board when interest is not so assessed and collected 
in a proceeding* involving a transferor. 


Tin* assumption of jurisdiction by thi* Hoard in 
this case over unpaid interest alleged to be due 
from a transferee would necessarily lead to tin* 
absurd conclusion that its jurisdiction under S<*c- 
tion -SO extends to every process and administra¬ 
tive detail prescribed by the Act for the collection 
of a deiicieney. The Hoard would have the power 
in the case of a transferee to assess taxes, the right 
to enforce their collection and the ability to accept 
payment, inasmuch as all of these proceedings are 
“subject to the same provisions and limitations as 
in the case of a deiicieney in a tax'* under subdivi¬ 
sion (a) of Section -SO. The Hoard would have 
jurisdiction to enforce a delinquency penalty after 
notice and demand, to authorize distraint and pro¬ 
ceedings in court for collection and to enforce the 
provisions of the Act prohibiting claims and suits 
for refunds, where a transferee is involved, because 
these proceedings are “subject to the same provi¬ 
sions and limitations as in the case of a deficiency 
in a tax.” 

That the language of Section 280 does no more 
than confer the same jurisdiction upon the Hoard 
in the case of a transferee as it has over an appeal 
by the transferor or taxpayer is further em¬ 
phasized by a consideration of the identical lan¬ 
guage used in other sections of the Revenue Act 
of 11)20. Section 283(a) provides that if after the 
enactment of the Revenue Act of 1920 the Com¬ 
missioner determines that an assessment should 
be made under a prior Act, he shall forward the 

sixtv-dav notice and in such case “the amount 
«/ * 

which should be assessed (whether as deficiency or 
as interest, penalty, or other addition to the tax) 
shall * * * be computed * * * but the amount 




so computed shall he assessed, collected, and paid 
in the same manner and subject to the same pro¬ 
visions and limitations (including the provisions 
in case of delinquency in payment alter notice and 
demand and the provisions prohibiting claims and 

suits for refund) as in the case of a deficiencv in 

• 

the tax imposed I»v this title * * *.** Could it 
be contended thereunder that this Hoard had juris¬ 
diction over the determination of interest or th|e 
right to assess and collect taxes from the ta.\- 
payer even though the language used therein is 
identical to that contained in Section 280? The 
Hoard itself holds that it has no jurisdiction over 
such an appeal. The same language as that con¬ 
tained in Section 283(a) is also set out in Sec¬ 
tion 282(e), where an appeal is provided in tin? 
case of an assessment made prior to the passage of 
the Revenue Act of 1024. If the Hoard has juris¬ 
diction over an original taxpayer under this sec¬ 
tion such as it now claims under Section 280, its 
jurisdiction would be practically unlimited. 

The Supreme Court of the United States in 
Annie (i. Phillips ct aL v. Commissioner, 283 U. S. 
580, states that the only purpose of Section 280 is 
to enable the assessment, collection and payment 
of taxes from a transferee to be subject to the same 
provisions of law as those imposed upon the origi 
nal taxpayer. The Court there said (p. 502) : 

“Section 280 (e) 1 provides that the lia¬ 
bility of the transferee for such taxes may 
be enforced in the same manner as that of 
any delinquent taxpayer. 

The procedure prescribed for collection of 
the tax from a stockholder is thus the same 
as that now followed when payment is sought 
directly from the corporate taxpayer.” 


This Hoard in the* ease of Wire Wheel Corpora¬ 
tion of America* in IT T. A. 7M7, emphasized the 
fact that Section -SO of the Revenue Act of 102(5 
did not extend its jurisdiction. It quoted the re¬ 
port of the Finance Committee of the ITiited 
* 

States Senate. as follows ( p. 742) : 

i 

"It is the purpose of the committee's 

amendment to provide for the enforcement 

of such liabilitv to the Government bv tin* 

• • 

procedn re prorided in the art for the en¬ 
forcement of ta.r deficiencies. It is not pro¬ 
posed. how- ver. to define or change existing 
liability. The section merely provides that 
if the liability of the transferee exists un¬ 
der other law then that liability is to he on¬ 
to reed according to 'the near procedure ap¬ 
plicable to ta.r deficiencies.'" (Italics 
oars, i 


The Hoard, in its opinion then continues: 

“Manifestlv this section was designed onlv 
to allow, and does only allow, the respond¬ 
ent an additional means of procedure 
against a transferee onlv if available rem- 

‘ i 

edi.es against a transferor would be unavail¬ 
ing. The same conditions precedent must 
be met in such a proceeding , however , as 
must be met before an action in equity to 
enforce the same liability. Xo new liability 
is created and the Act does not purport to 
provide for a proceeding against the trans¬ 
feree before action would otherwise lie 
against such transferee." (Italics ours.) 

The interest imposed by Section 250(b) of the 
Revenue Act of 1021 is not a part of a deficiency: 
it is not assessable bv the Commissioner, nor is it 
a part of the tax. The second paragraph of Sec- 





lion 250(1)) provides that the deficiency ‘‘togethei* 
with interest thereon at the rate of one-half of 1 
per centum per month from the time the tax was 
due (or, if paid on the installment basis, on the 
deiiciencv of each installment from the time the 
installment was due), shall be paid upon notice* 
and demand by the collector.” If such interest 
were assessable or made a part of the tax by this 
section provision would have been made therefor 
similar to that following the quoted language, 
where it is specifically stated that in the case of 
negligence or intentional disregard of rules and 
regulations "there shall he added as part of the 
tax 5 per cent urn of the total amount of the defi¬ 
ciency in the ta.r" and in the case of penalty "there 
shall he added as part of the ta.r 50 per centum of 
the total amount of the deficiency in the tax." It 
is clear from the subdivision which provides for 
the interest sought to be collected in this case that 
such interest is no part of the deficiency, is not 
assessable and is not collectible, as part of the tax. 

Subdivision (e) of Section 250 of the Revenue 

Act of 1921 provides that if a tax remains unpaid 

after the date when it is due and for ten da vs after 

•/ 

notice and demand by the collector there "shall be\ 
added as part of the tax the sum of 5 per centum 
on the amount due and unpaid, plus interest at the 
rate of 1 per centum per month upon such amount 
from the time it became due.” Subdivision (f) ofj 
this section provides for an extension of time for 
the payment of a deficiency and states that “there 
shall be added in lieu of other interest provided by 
law, as part of such deficiency, interest thereon at 
the rate of two-thirds of 1 per centum per month 
from the time such extension is granted.” This 
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subdivision further provides that "if the deficiency 
or any part thereof is not paid in accordance with 
the terms of the extension granted, there shall be 
added as yurt of the deficiency, in lieu of other in¬ 
terest and penalties provided by law, the sum of 5 
per centum of the deficiency and interest on the de¬ 
ficiency at the rate of 1 per centum per month." 

If Congress had intended to include the interest 
provided for in the second paragraph of Section 

i 

250(b) as a part of the deficiency, or had made it 
assessable or collectible as part of the tax, such in¬ 
tention would have been expressed in the same 
manner as was done in the other provisions of this 
section relating to other interest and penalties. 

Section 2S.*>(aj of the Revenue Act of L92(> pro¬ 
vides that before an appeal may be taken to the 
Hoard in the case of a tax imposed under the 
Revenue Act of 1921. the Commissioner must deter¬ 
mine that an assessment should be made, and must 
forward a notice of the amount proposed to be as¬ 
sessed. This notice shall then be considered a no¬ 
tice of deficiency under Section 274(a). Section 
274(a) affords the right of appeal in the case of a 
deficiency, and restrains assessment, distraint or 
proceedings in court for the collection of the tax, 
except in the case of a jeopardy assessment, and 
provides for an injunction if the prohibition is in 
force. If interest is no part of the amount which 
the Commissioner may assess and is no part of “in¬ 
come, war-profits or excess-profits tax * * * im¬ 
posed by the Revenue Act of 1921" the Commis¬ 
sioner is not “authorized to send by registered mail 
to the person liable for mch tax, notice of the 
amount proposed to be assessed" as stilted in Sec¬ 
tion 283(a). It consequently follows that no ap¬ 
peal from such a notice would lie to this Board. 


In Joseph I \ Leri) et al., Lxecutors, 18 B. T. A 
•*>•‘>7, the deficiency notice which was sent to the tax 
payer and which was in part due to an erroneou 
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refund was under consideration. This Board held 
that interest paid by the Commissioner to the tax 
payer at the time of making the erroneous refund 
is no part of the deiiciency and that the Board has 
no jurisdiction to determine the amount of sucji 
interest, even though the respondent at the hearing 
dulv moved to increase* the deficiency bv the amount 

• • • I 

of interest so paid. 


See also Jtobert Siranston , Executor, 18 B. T. A. 
1 ). 


• > ** 
*> I 


In ('a pit a l Hull (Hup cl- Loan Association , 2o I 
T. .V. 848, the Board said (p. 841)) : 

**It is to be observed that if the Board 
finds that there is no deficiency and further 
finds that the taxpayer has made an over¬ 
payment of tax for the taxable year in which 
a deficiency was determined, it shall have 
jurisdiction to determine the amount of the 
overpayment. Such overpayment referred to 
is an overpayment of tax. The interest on ja 
tax is not a tax, but is something in addi¬ 
tion to the tax. The additions to the tax dr 
additional amounts added to the tax are net 
the tax which is referred to in the statute 
which we can find has been overpaid. * * * 
In our opinion, the interest on the amounts 
asserted as deficiencies which were subse- 
quently determined to have been overpay¬ 
ments is not itself an overpayment of tai, 
and consequently we have no jurisdiction tjo 
determine the matter.** 



In UcHi ij ( 'a pprlii ni ( I al.. II- I>. T. A. 1-(*>!), tliis 
Board without considering the question of its juris¬ 
diction decided that interest on nil unpaid de¬ 
ficiency for years prior to 1D21 should he paid hy 
a transferee. The petitioner in the present case 
does not question that decision. Section 2S:>(d) 
of the Revenue Act of 102(> specifically provided 
that such interest is assessed and collectible as a 
part of the tax. The same situation arose in Waif nr 
tUxhf Corporation. 2-1- 15. T. A. 524, where the Board 
cites the Cappellini case with approval and spe- 
cificallv points out that Section 2S.‘>(d> of the 
Revenue Act of 1 “makes the interest provided 
for a part of the tax and requires that it sliall he so 
collected** (p. 52(>). To the same effect see Louis 
Costauzo. lb B. T. A. 12 ( .)4. and ./. E. Dural , 21 U. 
T. A. 1557. In the case at bar. as has been previ- 
ously pointed out, the interest is not assessable or 
collectible as part of the tax under Section 250(b) 
of the Revenue Act of 1021. 

The hoard assumes that the language used in 
Section 270 of the Revenue Act of 102G relating: to 
the making of jeopardy assessments “seems to he 
susceptible of the interpretation that the ('onnnis- 
sioner may assess interest with the deficiency and 
that the entire amount mav he litigated before the 

i 

Board and redetermined.*' It concludes from this 
assumption that ‘‘this is important as indicating 
that even in setting up the jurisdiction of the Board 
as to the taxpayer himself and his deficiency, there 
is no clear and unmistakable purpose to exclude 
interest from its field of inquiry, but rather a pur- 
pose to vary the jurisdiction in different classes of 


cases. 


In rhe first place there is no provision of Section 
-79 which specifically gives the Board jurisdiction 
to determine the amount of interest, additional 
amounts or additions to tin* tax in the case of a 
jeopardy assessment. The assumption of the Hoard 
has no more basis than its assumption with respec 
to the meaning: of Section 2S0. Even though, how¬ 
ever, the Board does have jurisdiction in the case o ' 
jeopardy assessments to determine the amount of 
interest due from the taxpayer it would not follow' 
that Section -SO confers the same jurisdiction over 
an appeal by a transferee of a taxpayer when the 
amount of the tax had been paid. Furthermore, if 
under Section 279 there was no deficiency and the 
Commissioner attempted to make a jeopardy assess 
ment for interest when there is no provision of law 
for such an assessment, could it be contended that 
the Board would have jurisdiction over an appeal 
from the assessment. Certainly there is no such 
jurisdiction vested in the Foard by any provisions 
of Section 279. 

It is established bv the above that the liability! 

• • i 

for interest imposed by the Revenue Act of 1921 

is not determined bv the Commissioner or assessed 

or collected bv him. It is collected bv the Collector 
• • 

after the assessment of the tax and the payment 
thereof subsequent to its due date. Section 280 
of the Revenue Act of 1920 does not change the 
procedure for the assessment and collection of in¬ 
terest when it is payable by the transferee instead 
of the transferor. Consequently the procedure for 
its determination and collection is the same in the 
case of a transferee as it is in the case of a trans¬ 
feror and since neither the Commissioner nor the 
Board has any jurisdiction when the transferor! 


i 


is involved they have no “miter jurisdiction where 
the transferee is concerned. Especially is this true 
where the deficiency has been paid by the transferor 
and the (Commissioner is claiming interest from the 
transferee*. 

The appellant respectfully asks that the decision, 
judgment and order of the Hoard be reversed. 


Respectfully submitted. 


.MARK EISNER. 

FERDINAND TANNENBAUM. 

A. L. BUEFORD, 

(Counsel for Appellant. 
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In the Court of Appeals of the District 

Columbia 

April Term, 1933 


No. 6057 


Louisiana & Arkansas Railway 

petitioner 


Company, 


r 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PET in OS FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

i 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 


The only previous opinion in this ease is t|hat 
of the United States Board of Tax Appeals (R. 
11-13), which is reported in 28 B.T.A. 153. 


JURISDICTION 


an 


This petition for review involves interest on 
income-tax deficiency of the petitioner’s transferor 

for the year 1921 and is taken from a decision of 

(i) 


o 


the Board of Tax Appeals entered May 2d, 1933 
(R. 13-14). The ease is brought to this Court by 
petition for review tiled June 27. 1933 (R. lo—18), 
pursuant to the provisions of Sections 1001-1003 
of the Revenue Act of 1920. c. 27, 44 Stat. 9, as 
amended bv Section 1101 of the Revenue Act of 
1932. c. 209, 47 Stat. 169. 

QUESTION PRESENTED 

Did the Board of Tax Appeals have jurisdiction 

j 

over this proceeding brought by the petitioner as 

a transferee for the redetermination of its liability 

for interest on the transferor's tax deficienev which 

%/ 

was determined in another proceeding and paid 
without interest bv the transferor? 

This is determinative of whether or not the peti¬ 
tioner mav be held liable as a transferee for the 

v 

interest on its transferor’s tax deficienev for the 
year 1921. 

STATUTES AND REGULATIONS INVOLVED 

These will be found in the Appendix, infra, 
pp. 21-32. 

STATEMENT 

l 

The facts as found by the Board of Tax Appeals 
(R. 10-11) are as follows: 

Petitioner is a Delaware corporation, with prin¬ 
cipal place of business at Shreveport, Louisiana. 
On June 11.1928, it made a contract with the Louisi¬ 
ana & Arkansas Railway Company, a consolidated 
corporation organized under the laws of the States 
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of Arkansas and Louisiana, that for all the prop¬ 
erties of the consolidated corporation the petitioner 
would issue and deliver pro rata to the shareholders 
of the consolidated corporation the petitioner’s 
common and preferred stock and assume the ob|iga- 

i 

tions of the consolidated corporation. This jwas 
done. 

Immediately after the transfer of the property 
of the consolidated corporation to petitioner, the 
consolidated corporation was, and ever since has 
been, without assets. The value of such property 
was more than the amount of interest here in 
cont rovers v. 

The consolidated corporation, on November 24, 
1926, filed a petition with the United States Board 
of Tax Appeals from a determination by the Com¬ 
missioner of a deficiency of $34,169.50 in its income 
tax for the calendar year 1921. Thereafter, on 
October 8.1930, the Board entered its decision rede¬ 
termining the deficiency to be $15,721.21. During 
December 1930 the said deficiency of $15,721.21 was 
paid to the Collector of Internal Revenue for the 
District of Arkansas. 


The respondent has determined that petitioner 
is liable as transferee for $7,802.12 due as interest 
unpaid on the said deficiency. 

Moreover, the petitioner admitted before the 
Board that the amount of interest here in Con¬ 
troversy has not been paid (R. 10). 

On the basis of the foregoing facts, the Board of 
Tax Appeals, affirming the Commissioner’s ddter- 
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ruination (R. 5-6), held that it had jurisdiction 
over a proceeding* brought by the petitioner as 


transferee for the redetermination 


of its liability 

%/ 


for interest on a deficiency in tax of the transferor 


even though the deficiency had already been deter- 
mined in a proceeding brought by the transferor 
and paid without interest (R. 11-13). The Board, 
thereupon, entered judgment against the petitioner 
in the amount of $7,802.12 (R. 13-14). From the 
judgment so entered, petitioner took this appeal 
(R. 15-18). 


SUMMARY OF ARGUMENT 


The Board had jurisdiction over the instant pro¬ 
ceedings. The statute specifically imposes liabil¬ 
ity upon a transferee for the transferor's tax, in¬ 
cluding interest and other additions to the tax. and 


provides that such liabilities shall be assessed, col¬ 
lected. and paid in the same manner and under the 
same statutory provisions as in the case of a defi¬ 
ciency in tax. A transferee’s liability is not a 
statutory deficiency, but is a liability assessable 
and collectible under the same statutory procedu¬ 
ral provisions as a deficiency. Such liability is en¬ 


forceable under the statute in the amount of the 

i 

unpaid portion of the transferor’s liability for 
taxes, interest, etc. While it is settled that inter¬ 
est is a part of unpaid due taxes, still whether or 
not it is a part of the tax is unimportant here. This 
is true because transferee liability is enforceable, 
not as a statutory deficiency qua deficiency, but 
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under the same statutory provisions as in the case 
of a deficiency. Therefore, whether or not inter¬ 
est is a part of the tax is not determinative of the 
Board’s jurisdiction under the section of the stat¬ 
ute dealing with transferee liability. The legisla¬ 


tive historv shows that the statute merely m; 


kes 


the procedure for the collection of transferee lia¬ 
bility conform to the procedure for the collection 
of original taxes. This is not inharmonious \jvith 
other sections of the law which require prior velars’ 
deficiencies to be handled procedurally like current 
deficiencies. Moreover, there is nothing in the 
statute to warrant the exclusion of interest in the 
Board's consideration of transferee liability. 

The petitioner, having invoked the provisions 
of the transferee statute conferring jurisdiction, 
may not at the same time attack the jurisdiction 

conferred bv the statute thus invoked. It is set- 

«/ 

tied that one who invokes jurisdiction, submits to 
it. This applies with particular force in thej in¬ 
stant case, because the petitioner was not required 
to appeal to the Board. It could have paid and 
sued for a refund. Petitioner waived the juris¬ 
dictional question by initiating this proceeding 
permitted by the transferee section of the statjute. 

Since the petitioner acquired all of the trans¬ 
feror’s assets of a value in excess of the amount 
involved herein, and the interest on the latter's tax 
admittedly has not been paid, it is settled that, in 
such event, the petitioner is liable therefor as 
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transferee*. Moreover, the petitioner. 1 <y agree¬ 
ment. volimtarilv consented to stand liable for all 
of the transferor's liabilities. 

AH GUM "ITT 

THE IU >A lil > or TAX AITKALS 11AI» -I I’ll I SI >I< Tit >N OVER 

this proceeding p.kofght i:v the petitioner as 
transferee for the in-:!> eter.miNATION oh its eia- 

P.ILITY FOR I NT Kill-: ST o.\ Till-: TRANSFERORS TAX DE¬ 
FICIENCY DETERMINED IN A PROCEEDING R.Roi/GHT AND 
PAID. WITHOUT INTEREST. I*.Y THE TRANSFEROR. AND. 
THEREFORE. THE HOARD PROPERLY HELD THE PETI¬ 
TIONER I.IARLE AS TRANSFEREE FOR THE UNPAID IN¬ 
TEREST ON THE TRANSFEROR'S DEFICIENCY 

The petitioner succeeded to all of the transfer¬ 
or's assets. the value of which exceeded the amount 
of interest here in controversy (B. 10-11). Under 
the contract of June 11. 1928. bv which the trans- 
fer of the ]>roperty was effected, the petitioner 
agreed to assume and to indemnifv the transferor 

s. • 

corporation against all of the latter's liabilities 
and obligations of every kind (B. 9, 19-20). The 
transferor's deficiency for the year 1921 was paid 
in 1930. hut the interest thereon, here in dispute, 
has not been paid (R. 10. 11). The Commissioner 
notified (R. 6) the petitioner of its liability for the 
interest, in' accordance with Section 280 (a) (1) 
of the 1920 Act. infra, and upon petitioner’s ap¬ 
peal therefrom, the Board held it liable for the 
unpaid interest. 

The petitioner contends (Br. 16). that the Board 
lacked jurisdiction to determine its liability for 
interest on the transferor’s deficiency, imposed by 
Section 250 (b) of the 1921 Act, infra, where the 
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deficiency had already been assessed and ^aid 
without interest. The argument is (Br. 18) tjhat 
Section 280 (a) (1) of the 1926 Act, infra, pro¬ 
vides that the liability of a transferee in respect to 
a transferor-taxpayer's tax, additions to the tax, 
interest, etc., shall be assessed and collected in the 
same manner and subject to the same provisions 
and limitations “as in the case of a deficiency in 

4 . 

a tax imposed by this title”; that Section 273' of 
that Act, infra, defines a deficiency, but the defini¬ 
tion does not include interest; that Section 274 of 
that Act, infra, provides that the Commissiolner 
shall notify the taxpayer of the deficiency in tax, 
as determined, which may be appealed from by 
the taxpayer to the Board within sixty days (Br. 
18); that the Board has no jurisdiction to deter¬ 
mine the amount of interest due because interest 

I 

is not determined until after final determination 
of the deficiency (Br. 19); and that, therefore, the 
Board likewise has no jurisdiction over an appeal 
by a transferee involving interest. The reason 
given is that interest is no more a part of a defi- 
ciencv under Section 280 than it is under Section 
274, the inclusion of interest as a part of the trans¬ 
feree's liability under Section 280 (a) (1) in no 
respect implying that the interest is to be assessed 
and collected in the proceeding before the Bo|ird 
when interest is not so assessed and collected in a 
proceeding involving the original deficiency in jtax 
of a transferor. 

341 ) 71—34 - 2 
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Section 280 (a) of the 1926 Act, infra, provides 
that the amounts of the following liabilities shall 
be assessed, collected, and paid in the same manner 
and subject to the same provisions and limitations 
as in the case of a deficiency in tax imposed by the 
statute. One of the 4 ‘following liabilities" re¬ 
ferred to is subdivision (1), which reads: 

The liability, at law or in equity, of a 
transferee of property of a taxpayer, in re¬ 
spect of the tax (including interest, addi¬ 
tional amounts, and additions to the tax 
provided by law) imposed upon the taxpayer 
by this title or by any prior income, excess- 
profits, or war-profits tax Act. 


The fallacy in the petitioner's argument lies in 
the fact that it misconstrues Section 280 (a) (1) as 
having the effect of making the amount of the trails- 
feror's defioiencv alone the liabilitv of the trails- 
feree, and that the statute, therefore, puts the 
transferee in the transferor’s position in respect 
to the latter's tax deficiency qua deficiency. The 
statute, however, specifically provides that the trans¬ 
feree's liability for the transferor’s tax, including 
interest and other additions to the tax, shall be 
assessed, collected, and paid in the same manner and 
subject to the same provisions and limitations as 
in the case of the deficiency in tax thus imposed. 
Thus the liability comprising the entire amount of 
the transferor's tax deficiency plus interest, addi¬ 
tions thereto, etc., may be charged, not as a defi¬ 
ciency but as an aggregate liability against the 
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transferee. Then the proceedings (including the 
appeal to the Board) necessary to effect assessment, 
collection, and payment must be the same kind and 
subject to the same statutory provisions and limita¬ 
tions as they would have been “in the case of a 
deficiency” imposed against the transferor by the 
other procedural provisions of the statute. The 
result is that whatever the transferor’s total lia- 
bilitv for taxes, interest, additions, etc., mav be, 
is, in turn, transposed in its entirety as the lia- 
bilitv of the transferee, and the resulting aggregate 
amount must be assessed, collected, and paid] not 
as the original deficiency, but just as “in the case 
of a deficiency”; that is, as would have been done 
proeedurally in respect to the transferor’s defi- 

cienev. So, while the amount of the transferee’s 
* 

liabilitv is to be handled under the same statutory 
provisions as the deficiency itself would have been 
If collected from the transferor, still it is not a 
deficiency as defined by the statute, as the petitioner 
argues (Br. 17-18), but is a substituted liability 
comprising the original taxpayer’s composite lia¬ 
bilitv for taxes, interest, etc. This is shown clearly 
by the definition of a “deficiency” contained in 
Section 273 (1) and (2) of the 1926 Act, infra. 
There a deficiency is defined as “the amount by 
which the tax imposed by this title exceeds the 
amount shown as the tax by the taxpayer upon his 
return * * or “if no amount is shown as 

the tax by the taxpayer upon his return, or if no 
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return is made by the taxpayer, then the amount 
by which the tax exceeds the amounts previously 
assessed * * * as a deficiency." Nowhere in 

the statute is there a requirement that the trans¬ 
feree tile a return, and any tax “previously 
assessed" would have been against the transferor. 

So it is clear that the definition of a “deficiency” 

%/ 

can have no relation to the composite liability to 
which the transferee succeeds under Section 280 
(a) (1). infra. Therefore, clearly, the total 

amount of the transferee's liabilitv does not come 
within the piirview of the statutory definition of a 
deficiency, as the petitioner fallaciously insists it 
must in order that the Board mav have iurisdic- 

%- fj 

tion on appeal (Br. 18-19). This is obviously true 
whether or not, as here, the original taxpayer 
paid, without interest, the amount of the deficiency 
in tax and the transferee is held for the interest 
thereon. It would be equally true if the transferor 
had paid a part of the deficiency and the trans¬ 
feree was held liable for the remainder plus the 
interest additions thereto, etc., or if the former 
had paid nothing and the transferee were held lia- 
able for the entire deficiency plus interest, etc. In 
any event, the transferee succeeds to the trans¬ 
feror’s total liabilitv and may be held, under 
Section 280. for any unpaid portion thereof, 
procedurally “as in the case of a deficiency in tax." 

It is therefore apparent that, upon appeal 
herein, the Board properly took jurisdiction, and 
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correctly held the transferee liable for the amount 
of the transferor’s unsatisfied liability. 

Petitioner contends (Br. 19) that the interest 
forms no part of the deficiency in this case be¬ 
cause interest is separately provided for by Sec¬ 
tion 250 (b) of the 1921 Act. But it is apparent 
that the petitioner has confused the transferee's 
composite liability, here involved, which is liot a 
statutory “ deficiency’', with the “interest” as serf- 
able against the transferor’s 1921 deficiency uhder 
Section 250 (b) of the 1921 Act. It is interesting 


to note in this connection that Section 283 (d) of 
the 1926 Act, infra, provides that in case of as¬ 
sessments imposed by any of the revenue acts 
prior to the 1921 Act, “interest upon the tax pro¬ 
posed to be assessed * * * shall be collected 

as part of such tax/’ But even assuming that in¬ 
terest is not a part of the tax under the 1921 i Act, 


or that in the case of an amount erroneously re- 

% 


funded, interest forms no part of the deficiency 
and, therefore, is not within the jurisdiction of the 
Board ( Levy v. Commissioner, 18 B.T.A. 337-341), 
or that interest on an overpayment found in| lieu 
of a deficiency is beyond the Board’s jurisdiction 
(■Capital Building & Loan Asso. v. Commissioner, 
23 B.T.A. 848), relied on by the petitioner (Br. 
25), still Section 283 (d) of the 1926 Act, infra, 
indicates an undeniable purpose on the pai[t of 
Congress to the effect that interest generally is 
considered a part of the tax itself in all cases. Pe¬ 
titioner lends aid to this view by quoting (Brl 22- 
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24) from Section 250 (b). (e), and (f) of the 1921 
Act, infra, to the effect that penalties and addi¬ 
tional charges for delinquency in payments im¬ 
posed thereby, ‘‘shall be added as part of the tax/’ 
The petitioner concedes (Br. 26) that the Board 
properly held in Capped i ni v. Commissioner, 16 
B.T.A. 802: Wayne Body Corp. v. Commissioner, 
24 B.T.A. 524: Costanzo v. Commissioner, 16 
B.T.A. 1294. and Duval v. Commissioner, 21 
B.T.A. 1357, that interest is assessable and collect¬ 
ible. pursuant to Section 283 (d) of the 1926 Act, 
infra, as a part of the tax itself for the taxable 
years covered by revenue acts prior to the 1921 
Act. But it insists that the interest here in con¬ 
troversy is separately assessable and collectible 
under Section 250 (b) of the 1921 Act. and is, 
therefore, not a part of the tax. It is settled, how¬ 
ever. that interest on unpaid due taxes is a part of 
the tax itself. Billings v. United States, 232 U.S. 
261; United States v. Childs, 266 U.S. 304; NoJte 
v. Hudson Nay. Co., 8 F. (2) 859 (C.C.A. 2d); 
United States v. P root or, 286 Fed. 272 (S.D. 
Texas). Therefore, clearly the transferor's inter¬ 
est liability asserted against the petitioner as a 
transferee constitutes a part of the former’s tax 
and is recoverable under the same statutory pro¬ 
cedural provisions as the original deficiency itself. 
Even if the interest were not a part of the defi¬ 
ciency, it would, nevertheless, under Section 280 
(a) (1), be a part of the petitioner’s aggregate lia- 
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bilitv as a transferee for the transferor’s “tax (in- 
eluding interest * * * )” and as such, is subject 
to the same statutory provisions as a deficiency. 

It is clear from the foregoing that whethei or 
not interest forms a part of the transferor's de¬ 
ficiency, cannot be determinative of the Board's 
jurisdiction in the instant case. Neither does it 
follow, as stated by the petitioner (Br. 20), that 
upon the Board's taking jurisdiction of petitioner's 
appeal in this case, the Board could by the same 
token assume the power to assess taxes, enforce 
collections, payments, and penalties, authorize dis¬ 
traint, etc., merely because all such proceedings are, 
under other sections of the statute, likewise “sub¬ 
ject to the same provisions and limitations as 
in the case of a deficiency in tax." Obviously, 
whether or not such items as interest, penalties, etc., 
provided for in Section 250 (b) and (e) of the 
1921 Act, infra, from a part of an original tax¬ 
payer's deficiency, is of no importance here. Nor 
is there anything in Phillips v. Commissioner, 2S3 
U.S. 589, which deals with the application of Sec¬ 
tion 280 to transferee liability, inconsistent with 


this conclusion. That case states (p. 594) that 
“Section 280 (a) (1) provides the United States 
with a new remedy for enforcing the existing 
‘liability at law or in equity'.” (Italics sup¬ 
plied.) Clearly, the “existing liability” refers 
to the aggregate of the transferor’s unpaid de¬ 
ficiency, interest and other additions to the 
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tax. Moreover, the legislative historv shows 
that Section 280 “makes the procedure for the 
collection of the amount of the liability of the 
transferees conform to the procedure for the 
collection of taxes * * *. For procedural p?:r- 

poses, the transferee is treated as a taxpayer would 
he treated." (italics supplied.) II. Conference 
Rep. No. 356. to accompany II.Rep. No. 1, 69th 
Cong*.. 1st Sess.. p. 44. Thus. Section 280 was 
manifestlv intended to make the transferee liability 
(comprising'the transferor's deficiency plus inter¬ 
est. additions to the tax, etc.) like a deficienev onlv 
“for procedural purposes", but does not make it 

a statutory deficienev. 

« * 

It is clear, therefore, as the Board held (R. 12- 
13), that there is nothing in Section 280 to justify 
the exclusion of interest in the Board’s considera¬ 
tion of transferee liability. On the contrary, un- 

% * 7 

der that section of the statute, the Commissioner 
may determine, assess, and collect not only the 
transferee’s liability for the transferor’s “tax", 
but also for the “interest, additional amounts, and 


additions to tax provided by law”, in respect to the 
transferor’s tax “in the same manner and subject 
to the same provisions and limitations as in the 
case of a deficiency in the tax imposed by this title.” 
Moreover, the Board, in other cases (with pro¬ 
priety, the petitioner concedes (Br. 26)), has in¬ 
cluded interest in its determinations. Cappellini 
v. Commissioner, supra; Wayne Body Corporation 


v. Commissioner, supra; Coslauzo v. Commissioner; 
Duval v. Commissioner, supra. Since the proceed¬ 
ings dealing with such transferee liability are sub- 
ject to the same statutory provisions as in the ease 
of a deficiency, which provisions cover appeal> to 
the Board, it follows that the Board had jurisdic¬ 
tion over the composite liability succeeded to by the 
petitioner, the transferee, just as it has in the case 
of an original deficiency handled under Section 274 
of the 1926 Act, infra. 

Moreover, the foregoing is not inharmonious 
with the provisions of Section 283 (a) and (e) of 
the 1926 Act, as urged by the petitioner (Br. 20- 
21). Subdivision (a) thereof authorizes the Com¬ 
missioner, after the enactment of the 1926 Act, to 
determine, assess, and collect taxes and to notify 
the taxpayers of his deficiency determinations. 
Subdivision (e) provides for appeals in the case of 
assessments made before the passage of the }924 
Act. Both provide that the procedure shall be “in 
the same manner and subject to the same limita¬ 
tions * * * as in the case of a deficiency in 

•] 

the tax imposed*' by the 1926 Act. Those Sub¬ 
sections, however, unlike Section 280 dealing with 
transferees’ aggregate liability, deal specifically 
with deficiencies for prior years assessed after the 
enactment of the 1926 Act or before the passage of 
the 1924 Act, respectively. Such deficiencies, there¬ 
fore, are governed bv the definition and statutory 
provisions dealing with deficiencies qua deficiencies. 
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But in the instant rase the transferee’s total 
liability is, not in the capacity of the original de¬ 
ficiency but as a composite liability, assessable, 
collectible, and payable pursuant to the proceed¬ 
ings had under the same statutory provisions as if 
handled like an original deficiency. 

It is contended ( Br. 17) that since the privilege 
of appeal is not .specifically granted by Section 
280, petitioner may not properly exercise such 
privilege, and the Board has no legal power to de¬ 
termine the liability for interest, at law or in 
equity, of a transferee of property of a taxpayer in 
respect of the interest sought to be imposed bv 

v i v 

virtue of Section 280; also that this Section does 

not confer upon the Board power to determine a 

transferee's liability for interest on the transfer- 

%> 

or's deficiency paid without interest by the latter. 
It is submitted, however, that the petitioner, hav¬ 
ing invoked the provisions of Section 280 to se¬ 
cure a redetermination of the Commissioner's no¬ 
tice of transferee liability, is now estopped to deny 
the jurisdiction of the Board under the very pro¬ 
visions of the statute 1 relied upon in the appeal. 
It was only by invoking the provisions of that Sec¬ 
tion that the petitioner could come before the 
Board for it is that section alone which gave the 
Board jurisdiction over the proceedings. It is 
settled that a petitioner may not invoke the aid of 
a statute conferring jurisdiction and at the same 
time attack the jurisdiction conferred by the stat- 
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ute thus invoked. Great Falls Mfg. Co. v. Attor¬ 
ney General, 124 U.S. 581; Daniels v. Tearney, 
102 U. S. 415; Electric Co. v. Dow, 166 U.S. 489; 
Grand Rapids <£• Indiana Ry. Co. v. Osborn, 193 
U.S. 17; Wall v. Parrot Silver & Copper Co\, 244 
U.S. 407; Booth Fisheries v. Industrial Comm., 
271 U.S. 208; Hirsh v. Block, 267 Fed. 614 (App. 
D.C.), reversed solely on the question of the con- 
stitutionalitv of the Act, 256 U.S. 135; and filer- 
chants lleat ct L. Co. v. Clow A Sons, 204 U.S] 286, 
where the court stated (pp. 289): | 

But by setting up its counterclaim the 
defendant became a plaintiff in its turn, in¬ 
voked the jurisdiction of the court in the 
same action and by invoking submitted to 
it. * * * 

In Hirsh v. Block, supra, the court stated (p. 
618) ; 

But plaintiff would be in a poor position 
to question the jurisdiction which he had 
himself invoked, merelv because of an ad- 

I 

verse decision. If he should invoke the aid 

of a statute, and suffer defeat before the 

commission, he would estop himself toj seek 

further relief on the ground of the uncon- 

stitutionalitv of the act. He would not be 
%> 

permitted to thus experiment with the law. 

From the foregoing authorities, it seems to be 
settled that one who invokes jurisdiction submits to 
it, and having submitted to it, waives all right to 
interpose objection; also that one may not take 
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advantage of a statute and then question the juris¬ 
diction sought thereunder. Petitioner was not re- 
quired to appeal to the Board for an adjudication 
of the dispute between it and the respondent. Its 
action in so doing was entirely voluntary. Such 
action was not the only course open to it. Under 


Section 280 of the 1926 Act. infra , a transferee’s 


liability mav be enforced in the same manner as 

liability for a tax deficiency, that is, notice bv the 
%■ % 

Commissioner to the transferee and opportunity 

either to pay hnd sue fora refund, or else to proceed 

before the Board with review bv the courts. II. 

% 

Conference Rep. Xo. 356. 69th Cong.. 1st Sess.. p. 
43. Therefore, if the Board improperly assumed 
jurisdiction herein under Section 280. it was waived 
by the petitioner’s having initiated this proceeding 
permitted by that Section. The case having been 
tried upon the theory that the petitioner was liable 
for the transferor's unpaid interest, it was estopped 
to deny the jurisdiction of the Board in considering 
such liability. Having appeared in the case, as in 
law and in fact the taxpayer's transferee, and hav¬ 
ing so held itself out in the proceedings (R. 2-4), 
it may not now be heard to deny its representations 
to that effect. Burnet v. San Joaquin Fruit <4* 
Investment Co., 52 F. (2d) 123 (C.C.A. 9th). In 
Casej) v. Galli ,94 U.S. 673. the court stated (p. 680): 


Parties must take the consequences of the 
position they assume. They are estopped to 
denv the reality of the state of things which 
they have made appear to exist, and upon 



19 


which others have been led to relv. Sound 
ethics require tliat the apparent, in its effects 
and consequences, should be as if it \yere 
real, and the law properly so regards it. j 

From the foregoing, it follows that the Board 

clearly had jurisdiction in determining that the 

petitioner was liable for the interest due on the 

transferor’s deficiency in tax. and that, therefore, 

* . , l 

the Board properly denied the petitioner's motion 

to dismiss (K. 13) for want of jurisdiction. 

Finally, it is stipulated that the petitioner ac¬ 
quired all of the transferor's assets of a value in 
excess of the transferee's interest liability heile in 
controversy (R. 10-11), and that the amount of 
interest due on the transferor’s deficiency foil the 

% I 

year 1921 has not yet been paid (R. 10). It is 
settled that the transferee may be called upon to 
respond in any amount equal to the portion recdived 
from the transferor. McWilliams v. Excelsior 
Coal Co 298 Fed. 884, 886 (C.C.A 8th); United 
States v. Garbi(tt, 27 F. (2d) 1000 (Wyo.). tt is 
likewise settled that the petitioner, as a transferee 
of the property of the transferor, is liable 4 4 at law 
or in equity" for the transferor’s “tax ( including 
interest ), * * * imposed upon the taxpayer 

* * * by any prior income * * * tax^ct.” 

(Italics supplied.) Section 280 (a) (1), infra; 
Phillips v. Commissioner; supra. Moreover, it is 
stipulated that by the contract dated June 11, .L928, 
the petitioner agreed to assume all of the indebted¬ 
ness, liabilities, obligations, etc., of the transferor 
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corporation, and to indemnify the latter against all 
liabilities, obligations, proceedings, claims, etc. (R. 
9. 10-11, 19-20). Since the transferor is without 
assets (R. 11) with which to satisfy the Govern¬ 
ment's claim for the interest due on its deficiency, 
and the interest admittedly has not been paid (R. 
10). it follows that under the provisions of the 
agreement, the petitioner consented voluntarily to 


be held liable f'or the 


transferor's 


interest or other 


liability. 

•• 


In view of the foregoing, it is submitted that 

V* V 

the Board had jurisdiction over this proceeding 
brought by the petitioner, as transferee, for the 
redetermination of its liability for interest on the 
transferor's tax deficiency for 1921 determined in 
a proceeding 1 brought and paid, without interest, 
bv the transferor. It. therefore, follows that the 

* t 

Board properly held the petitioner liable as trans¬ 
feree for the unpaid interest on the transferor’s 
deficiency in tax. 


CONCLUSION 


It is submitted that the decision of the Board 
of Tax Appeals is correct, is in accordance with 
law and should, therefore, be affirmed. 
Respectfully, 

Frank J. Wideman, 
Assistant Attorney General. 

Sew all Key, 

i S. Dee Hanson, 

Special Assistants to the Attorney General. 

January 1934. 




APPENDIX 

Revenue Act of 1921, e. 136, 42 Stat. 227: 

Skc. 250. (b) As soon as practicable after 
the return is filed, the Commissioner shall 
examine it. If it then appears that the cor¬ 
rect amount of the tax is greater or less than 
that shown in the return, the installments 
shall be recomputed. If the amount already 
paid exceeds that which should have been 
paid on the basis of the installments as re¬ 
computed. the excess so paid shall be credited 
against the subsequent installments; andj if 
the amount already paid exceeds the correct 
amount of the tax, the excess shall be 
credited or refunded to the taxpayer in ac¬ 
cordance with the provisions of section 252. 

If the amount already paid is less than 
that which should have been paid, the differ¬ 
ence, to the extent not covered by any credits 
due to the taxpayer under section 252 (here¬ 
inafter called ‘‘deficiency' 7 ), together with 
interest thereon at the rate of one half of 1 
per centum per month from the time the tax 
was due (or, if paid on the installment basis, 

on the deficiencv of each installment from 

•/ 

the time the installment was due), shall! be 
paid upon notice and demand by the collec¬ 
tor. If any part of the deficiency is duq to 
negligence or intentional disregard of Au¬ 
thorized rules and regulations with knowl¬ 
edge thereof, but without intent to defraud, 
there shall be added as part of the tax 5 per 
centum of the total amount of the deficiency 
in the tax, and interest in such a case sliall 

( 21 ) ! 





be collected at the rate of 1 per centum per 
month on the amount of such deficiency in 
the tax from the time it was due (or, if paid 
on the installment basis, on the amount of 
the deficiency in each installment from the 
time tlie installment was due), which penalty 
and interest shall become due and payable 
upon notice and demand by the collector. 
If anv part of the deficiency is due to fraud 
with intent to evade tax, then, in lieu of the 
penalty provided by section 3176 of the Re¬ 
vised Statutes, as amended, for false or 
fraudulent returns wilfullv made, but in 
addition to other penalties provided by law 
for false or fraudulent returns, there shall 
be added as part of tlu* tax 50 per centum of 

the total amount of the deficiency in the tax. 

* 

In such case the whole amount of the tax 

unpaid, including the penalty so added, shall 

become due and payable upon notice and 

demand by the collector. 

* * * * * 

(e) If any tax remains unpaid after the 
date when it is due, and for ten days after 
notice and demand bv the collector, then, 
except in the case of estates of insane, de¬ 
ceased, or insolvent persons, there shall be 
added as part of the tax the sum of 5 per 
centum on the amount due but unpaid, plus 
interest at the rate of 1 per centum per 
month upon such amount from the time it 
became due: Provided , That as to anv such 
amount which is the subject of a bona fide 
claim for abatement filed within ten days 

after notice and demand bv the collector, 

% 

where the taxpayer has not had the benefit 
of the provisions of subdivision (d), such 
sum of 5 per centum shall not be added and 

the interest from the time the amount was 

1 

due until the claim is decided shall be at the 


rate of one half of 1 per centum per month 
on that part of the claim rejected. 

In the case of the first installment pro¬ 
vided for in subdivision (a) the instructions 
printed on the return shall be sufficient 
notice of the date when the tax is due <ind 
sufficient demand, and the taxpayer’s com pu¬ 
tation of the tax on the return shall be suffi¬ 
cient notice of the amount due. In the case 
of each subsequent installment the collector 
may, within thirty days and not later than 
ten days before the installment becomes que, 
mail to the taxpayer notice of the amounf of 
the installment and the date on which it is 
due for payment. Such notice of the Col¬ 
lector shall be sufficient notice and sufficient 
demand under this section. 

(f) In the case of any deficiency (except 
where the deficiency is due to negligence or 
to fraud with intent to evade tax) where it 
is shown to the satisfaction of the Commis¬ 
sioner that the payment of such deficiency 
would result in undue hardship to the (ax- 
payer, the Commissioner may, with the ap¬ 
proval of the Secretary extend the time for 
the payment of such deficiency or any part 
thereof for such period not in excess of 
eighteen months from the passage of this 
Act as the Commissioner mav determine. 

* I 

In such case the Commissioner may require 
the taxpayer to furnish a bond with suffi¬ 
cient sureties conditioned upon the payment 
of the deficiency in accordance with the 
terms of the extension granted. There shall 
be added in lieu of other interest provided 
by law. as a part of such deficiency, inter¬ 
est thereon at the rate of two thirds of 1 
per centum per month from the time such 
extension is granted; except where such 
other interest provided by law is in excess 
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of interest at the rate of two thirds of 1 per 
centum per month. If the deficiency or any 
part thereof is not paid in accordance with 
the terms of the extension granted, there 
shall he added as part of the deficiency, in 
lieu of other interest and penalties provided 
by law. the sum of 5 per centum of the defi- 

ciencv and interest on the deficient*v at the 

« 

rate bf 1 per centum per month from the 
time it becomes payable in accordance with 
the terms of such extension. 


Revenue Act of 1926, c. 27 


44 Stat. 9: 


Sec. 280. (a) The amounts of the following 
liabilities shall, except as hereinafter in this 
section provided, be assessed, collected, and 
paid'in the same manner and subject to the 
same provisions and limitations as in the 
case of a deficiency in a tax imposed by this 
title (including the provisions in case of de¬ 
linquency in payment after notice and de¬ 
mand, the provisions authorizing distraint 
and proceedings in court for collection, and 
the provisions prohibiting claims and suits 
for refunds): 


(1) The liability, at law or in equity, of 
a transferee of property of a taxpayer, in 
respect of the tax (including interest, ad¬ 
ditional amounts, and additions to the tax 
provided by law) imposed upon the tax¬ 
payer by this title or by any prior income, 
excess-profits, or war-profits tax Act 
(U.S.C. App., Title 26, Sec. 1069). 

S tc. 273. As used in this title in respect 

of a tax imposed by this title the term 4fc de- 

liciencv" means— 

* 

(1) The amount by which the tax im¬ 
posed by this title exceeds the amount shown 
as the tax by the taxpayer upon his return; 
but the amount so shown on the return shall 
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first be increased by the amounts previously 
assessed Cor collected without assessment) 
as a deficiency, and decreased bv the 
amounts previously abated, credited,j re¬ 
funded, or otherwise repaid in respect of 
such tax; or * * * (U.S.C. App., Title 

26, Sec. 1047). 

Sec. 274. (a) If in the case of any tax¬ 
payer. the Commissioner determines that 
there is a deficiency in respect of the tax im¬ 
posed by this title, the Commissioner is au¬ 
thorized to send notice of such deficiency to 
the taxpayer by registered mail. Withijn 60 
days after such notice is mailed (not count¬ 
ing Sundav as the sixtieth dav), the tax- 
payer may file a petition with the Board of 
Tax Appeals for a redetermination of the 
deficiency. Except as otherwise provided 
in subdivision (d) or (f) of this section or 
in section 279, 282. or 1001, no assessment of 
a deficiency in respect of the tax imposed 
by this title and no distraint or proceeding 
in court for its collection shall be made, be¬ 
gun, or prosecuted until such notice has 
been mailed to the taxpayer, nor until the 
expiration of such 60-day period, nor, if a 
petition has been filed with the Board, until 
the decision of the Board has become final. 
Notwithstanding the provisions of section 
3224 of the Revised Statutes the making of 
such assessment or the beginning of such 
proceeding, or distraint during the time 
such prohibition is in force may be enjoined 
by a proceeding in the proper court (UjS.C. 
App., Title 26, Sec. 1048). 

(b) If the taxpayer files a petition with 

the Board, the entire amount redetermined 

as the deficiency bv the decision of the Board 

•/ * 

which has become final shall be assessed, and 
shall be paid upon notice and demand from 
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the collector. No part of the amount deter¬ 
mined as a deficiency by the Commissioner 
but disallowed as such by the decision of the 
Board which has become final shall be as- 
sessed 'or be collected by distraint or by pro¬ 
ceeding in court with or without assessment 

(U.S.C.App.. Title 26, Sec. 1049). 
***** 


(d) The taxpayer shall at any time have 
the right, by a signed notice in writing filed 
with the Commissioner, to waive the restric¬ 
tions provided in subdivision (a) of this sec¬ 
tion on the assessment and collection of the 
whole oi* any part of the deficiency (U.S.C. 
App., Title 26. Sec. 1048 (a)). 

(e) The Board shall have jurisdiction to 
redetermine the correct amount of the de- 
ficiencv even if the amount so redetermined 
is greater than the amount of the deficiency, 
notice of which has been mailed to the tax¬ 


payer. and to determine whether any pen- 
alt v. additional amount or addition to the tax 


should be assessed, if claim therefor is as- 


serted by the Commissioner at or before the 
hearing or a rehearing (U.S.C.App., Title 
26, Sec. 1049 (a)). 

(f) If after the enactment of this Act the 
Commissioner has mailed t<> the taxpayer 
notice of a deficiency as provided in subdivi¬ 
sion (a), and the taxpayer files a petition 
with the Board within the time prescribed 
in such subdivision, the Commissioner shall 


have no right to determine anv additional 
deficiency in respect of the same taxable 
year, except in the case of fraud, and except 
as provided in subdivision (e) of this section 
or in subdivision (c) of section 279. If the 
taxpayer is notified that, on account of a 
mathematical error appearing upon the face 
of the return, an amount of tax in excess of 
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that shown upon the return is due, and that 
an assessment of the tax lias been or will be 
made on the basis of what would have been 
the correct amount of tax but for the ma the¬ 
matical error, such notice shall not be con¬ 
sidered, for the purpose of this subdivision 
or of subdivision (a) of this section, oj* of 
subdivision (d) of section 284, as a notic|e of 
a deficiency, and the taxpayer shall liavi no 
right to hie a petition with the Board based 
on such notice, nor shall such assessment or 
collection be prohibited by the provisions of 
subdivision (a) of this section (U.S.C.App., 
Title 26, Sec. 1048 (b)). 


* 


■Jf 


* 


(j) Interest upon the amount determined 
as a deficienev shall be assessed at the same 
time as the deficiency, shall be paid ijpon 

and 
the 


notice and demand from the collector, 
shall be collected as a part of the tax, at) 
rate of 6 per centum per annum from 
date prescribed for the payment of the 


the 

tax 


(or, if the tax is paid in installments, from 
the date prescribed for the navment ofl the 
first installment) to the date the deficiency 
is assessed, or, in the case of a waiver under 
subdivision (d) of this section, to the thir¬ 
tieth day after the filing* of such waiver or 
to the date the deficienev is assessed, which- 
ever is the earlier. 

* * ■* * * 

(U.S.C.App., Title 26. Sec. 1054.) 

Sec. 279. (a) If the Commissioner be¬ 
lieves that the assessment or collection of a 
deficiency will be jeopardized by delay 1 , he 
shall immediately assess such deficiency (to¬ 
gether with all interest, additional amounts, 
or additions to the tax provided for by law) 
and notice and demand shall be made by the 
collector for the payment thereof. 




i 
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(b) If the .jeopardy assessment is made 
before any notice in respect of the tax to 
which the jeopardy assessment relates has 
been mailed under subdivision (a) of Section 
274, then the Commissioner shall mail a no¬ 
tice under such, subdivision within 60 davs 
after the making* of the assessment. 

(c) The jeopardy assessment may be made 
in respect of a deficiency greater or less than 
that notice of which has been mailed to the 
taxpayer, despite the provisions of subdivi¬ 
sion (f) of section 274 and whether or not 
the taxpayer lias theretofore filed a petition 
with the Board of Tax Appeals. The Com¬ 
missioner shall not if v the Board of the 
amount of such assessment, if the petition 
is filed with the Board before the making of 
the assessment or is subsequently filed, and 
the Board shall have jurisdiction to redeter¬ 
mine the entire amount of the deficiency and 
of all amounts assessed at the same time in 
connection therewith. 

(d) If the jeopardy assessment is made 

after the decision of the Board is rendered 

such assessment mav be made onlv in re- 

» 

spect of the deficiency determined by the 
Board in its decision. 

(e) A jeopardy assessment may not be 
made after the decision of the Board has 
become final or after the taxpayer has filed 
a petition for review of the decision of the 
Board. 


* 


* 


(g) If the bond is given before the tax¬ 
payer has filed his petition with the Board 
under subdivision (a) of section 274. the 
bond shall contain a further condition that 
if a petition is not filed within the period 
provided in such subdivision, then the 
amount the collection of which is stayed by 
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the bond will be paid on notice and demand 
at any time after the expiration of sjicli 
period, together with interest thereon at the 
rate of 6 per centum per annum, from the 
date of the jeopardy notice and demand to 
the date of notice and demand under this 
subdivision. 

***** 

(i) When the petition has been filed with 
the Board and when the amount winch 
should have been assessed has been deter¬ 
mined bv a decision of the Board which lhas 
become final, then any unpaid portion, the 
collection of which has been staved bv the 
bond, shall be collected as part of the tax 
upon notice and demand from the collector, 
and any remaining portion of the assess¬ 
ment shall be abated. If the amount already 
collected exceeds the amount determine^ as 
the amount which should have been assessed, 
such excess shall be credited or refunded to 
the taxpayer as provided in section 284. If 
the amount determined as the amount which 
should have been assessed is greater than 
the amount actually assessed, then the tlif- 
ference shall be assessed and shall be col¬ 
lected as part of the tax upon notice and 
demand from the collector. 

(j) In the case of the amount collected 
under subdivision (i) there shall be col¬ 
lected at the same time as such amount, and 
as part of the tax, interest at the rate of 6 
per centum per annum upon such amcjunt 
from the date of the jeopardy notice and 
demand to the date of notice and demand 
under subdivision (i) of this section, oij, in 
the case of the amount collected in excess of 
the amount of the jeopardy assessment, in¬ 
terest as provided in subdivision (j) of Sec¬ 
tion 274. If the amount included in the no- 
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tice and demand from the collector under 

subdivision (i) of this section is not paid 

in full within ten davs after such notice and 

• 

demand, then there shall be collected, as 
part of the tax. interest upon the unpaid 
amount at the rate of 1 per centum a month 
(or. for any period the (‘state of the tax¬ 
payer is held by a fiduciary appointed by 
any court of competent jurisdiction or by 
will, at the rate of 6 per centum per annum) 
from the date* of such notice and demand 
until it is paid. 


(U.S.r. App„ Title 26. Sec. 1051.) 

Sue. 283. (a) If after the enactment of 
this Act the Commissioner determines that 
any assessment should be made in respect 
of any income, war-protits, or excess-profits 
tax imposed bv the Revenue Act of 1916, the 
Revenue Act of 1917. the Revenue Act of 
1918. the Revenue Act of 1921. or the Reve¬ 
nue Act of 1924, or bv anv such Act as 

• •- 

amended, the Commissioner is authorized to 


send by registered mail to the person liable 
for shell tax notice of the amount proposed 
to be assessed, which notice shall, for the 


purposes of this Act, be considered a notice 
undid* subdivision (a) of section 274 of this 
Act. In the case of anv such determination 
the amount which should be assessed 


(whether as deficiency or as interest, pen¬ 
alty. or other addition to the tax) shall, ex¬ 
cept as provided in subdivision (d) of this 
section, be computed as if this Act had not 
been enacted, but, the amount so computed 
shall be assessed, collected, and paid in the 
same manner and subject to the same pro¬ 
visions and limitations (including the pro¬ 
visions in case of delinquency in payment 
after notice and demand and the provisions 
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prohibiting drams and suits for refund) 
as in tile ease of a deficiency in the tax ini- 
posed by this title, except as otherwise pro¬ 
vided in section 277 of this Act. 

* * * * * 

(d) In the ease of any assessment made 

after the enactment of this Act in respect of 

a tax imposed by any Act of Congress prior 

to November 23, 1921. interest upon the tax 

proposed to be assessed shall be assessed at 

the same time as such tax, shall be paid up^n 

notice and demand from the collector, ajnd 

shall be collected as part of such tax. at the 

rate of 6 per centum per annum, from the 

date of the enactment of this Act to the date 

such tax is assessed, or, in the case of a 

waiver under subdivision (d) of section 

274, to the thirtieth dav after the filine; of 

such waiver or to the date the deficiency is 

* 

assessed whichever is the earlier. 

(e) If anv deficiency in anv income, war- 
profits, or excess-profits tax imposed by the 
Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918. or the 
Revenue Act of 1921, or bv anv such Act as 
amended, was assessed before June 3, 1924, 
but was not paid in full before the date of 
the enactment of this Act. and if the Com¬ 
missioner, after the enactment of this Act, 
finally determines the amount of the de- 
fieiencv, he is authorized to send bv regis- 
tered mail to the person liable for such t|ax 
notice of such deficiency, which notice shall, 
for the purposes of this Act, be considered a 
notice under subdivision (a) of section i}74 
of this Act. In the case of any such fiiial 
determination the amount of the iax 
(whether deficiency or interest, penalty, or 
other addition to the tax) shall, except as 
provided in subdivision (h) of this section. 
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be computed as if this Act had not been 
enacted, but the amount so computed shall 
be collected and paid in the same manner and 
subject to the same provisions and limita¬ 
tions .(including the provisions in case of 
delinquency in payment after notice and de¬ 
mand. and the provisions relating to claims 
and suits for refund) as in the case of a 
deficiency in the tax imposed by this title, 
except as otherwise provided in section 277 
of this Act and in subdivision (i) of this 
section. 

* * * * * 

(U.SJC.App.. Title 26, Sec. 1064.) 

Sec. 1000. Title IX of the Revenue Act 

of 1924 is amended to read as follows: 
***** 

44 Sec. 904. Tin* Board and its divisions 
shall have such jurisdiction as is conferred 
on them by Title II and Title III of the 
Revenue Act of 1926 or bv subsequent laws. 
* * *” (U.S.C.App., title 26, Sec. 1216.) 
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Louisiana and Arkansas Rail¬ 
way Company, 

Appellant, 
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Orv T. I-Jelverixu, Commissioner 
of Internal Revenue, 

Appellee. 


REPLY BRIEF FOR APPELLANT. 

The Hoard of Tax Appeals in the above ease 
undertook to exercise jurisdiction which it did not 
possess. Necessarily, as stated by this Court in 
Chambers v. Lucas , 41 Fed. (2d) 299, at page 300 
{cited in the original brief of the appellant), there 
must be strict compliance with the provisions of 
the statute if the taxpayer desires to take advantage 
of the rights conferred. Any jurisdiction which the! 
Board of Tax Appeals exercises must be four¬ 
square within the corners of the statute. 

The litigated question in this appeal relates to 
jurisdiction over the subject matter . Jurisdiction 
over the subject matter may never be conferred 
upon any court by consent. 

In the leading case of Mansfield . ('oldwater and\ 
Lake Michigan Railway Co. et al. v. John Swan 
et al.. Ill L\ S. 379, the action was originally 





brought l>y .John Swan ;in<l others, against the 
plaintiffs in error, Mansfield, Coldwater and Lake 
Michigan Railway Company, in the Court of Com¬ 
mon Pleas of Iiolton County, Ohio. The defendant 
Railway Company thereafter tiled a petition for re¬ 
moval of the cause to the Circuit Court of the 
United States. This application was granted over 
the objection of tin* plaintiffs below. The plaintiffs 
below then moved to remand the cause to the Court 
of Common Ideas, which motion was denied. The 


cause was then tried in the Circuit Court, resulting 
in a large verdict in favor of the plaintiff's below. 
The United! States Supreme Court reversed the ver¬ 
dict of the 'circuit Court, holding that the Circuit 


Court did not have jurisdiction, saying at 


page :> 82 : 


**It is true that the plaintiffs below, against 
whose objection the error was committed, do 
not complain of being prejudiced by it; and 
it seems to be an anomaly and a hardship 
that the party at whose instance it was com¬ 
mitted should be permitted to derive an ad¬ 
vantage from it: but the rule, springing from 
the nature and limits of the judicial power 
of the United States, is inflexible and with¬ 
out exception, which requires this court of 
its own motion, to deny its own jurisdiction 
and, in the exercise of its appellate power, 
that of all other courts of the United States, 
in all cases where such jurisdiction does not 
affirmatively appear in the record on which, 
in the exercise of that power, it is called to 
act. On every writ of error or appeal, the 
first and fundamental question is that of 
jurisdiction, first, of this court and then of 
the court from which the record comes. 
This question the court is bound to ask and 
answer for itself, even when not otherwise 
suggested and without respect to the relation 
ot J the parties to it." (Italics ours.) 


•> 
• » 


And again ;it page 384: 


“The true question is, not what either ojf 
the parties may be allowed to do, but whether 
this court will affirm or reverse a judgment 
of the Circuit Court on the merits, when it 
appears on the record, by a plea to a juris¬ 
diction, that it is a case to which the judicial 
power of the United States does not extern}. 
The course of the court is, when no motio^i 
is made by either party, on its own motion, 
to reverse such a judgment for want of juris¬ 
diction, not only in case where it is shown, 
negatively by a plea to the jurisdiction, that 
jurisdiction does not exist, but even when 
it does not appear, affirmatively, that it does 
exist. 

The right to complain about non-existence of 
jurisdiction can never be waived and may be as¬ 
serted in anv stage of the litigation not withstand- 
ing prior participation by a litigant in litigation. 

In City of Gainesville v. Brown-Crummer Invest¬ 
ment Co., 277 U. S. 54, 50, the Court said as fol¬ 
lows : 

“0/ course a question of jurisdiction cat j- 
not be waived. Jurisdiction should affirma¬ 
tively appear and the question may be raisejl 
at anv time. Grace v. American Cent. Ini. 
Co., iOO U. S. 278, 283, 27 L. Ed. 932, 93i 
3 Sup. Ct. Rep. 207: Mansfield, C. d- L. M. 
R. Co. v. Swan, 111 U. S. 379, 382, 28 L. Ec. 
402, 463, 4 Sup. Ct. Rep. 510: Mattingly v. 
Sortli western Virginia R. Co., 158 U. S. 5$, 
56. 57, 39 L. Ed. 894, 895, 15 Sup. Ct. Reij. 
71*5.'' 


4 


See also Chicayo, Burlinyton <£- Quincy Raihcay 
Co. v. I'nisi us U\ Willard , 220 I\ S. 413, where it 
is stated at page 410: 

“Had the Circuit Court jurisdiction of 
this case? As the plaintiff withdrew* and did 
not renew his motion to remand to the state 
court, but went to trial in the Federal court 
without objection, was the circuit court of 
appeals, or is this court, precluded from 
considering the question of jurisdiction? 
These questions can have but one answ*er. 
It is firmly established by man if decisions 
that iti every case pendiny in an appellate 
Federal court of the United States, the in¬ 
quiry must always he whether, under the 
Constitution and lairs of the United States, 
that court or the court of oriyinal jurisdic¬ 
tion could take coynizance of the case. The 
leading authority on the subject is Mans¬ 
field, Cokhvater & L. M. R. Co. v. Swan, 111 
U. S' 379, 382, 28 L. Ed. 402, 403, 4 Sup. Ct. 
Rep. 510, where the cases are fully reviewed. 
In that case the question of jurisdiction was 
raised in this court by the party at w*hose 
instance the subordinate Federal court exer¬ 
cised jurisdiction. Hut that fact was held 
not to be decision: for, said Mr. Justice 
Matthews, speaking for the court, ‘on every 
writ of error or appeal, the first and funda¬ 
mental question is that of jurisdiction, lirst, 
of this court, and then of the court from 
which the record comes. This question the 
court is bound to ask and answer for itself, 
even when not otherwise suggested, and 
without respect to the relation of the parties 
to it.' This rule was said to be inflexible 
and without exception, and has been uni¬ 
formly sustained by this court.” (Italics 
ours.) 


o 


To the .same effect are I'nited States Envelope 
Co. v. T mu so Paper Co., 229 Fed. 576, 579; Brert\- 
ner v. Thomas, 25 Fed. (2d) 301 : Plymouth County 
Trust Co. v. McDonald, 53 Fed. (2d) 827, S30|: 
.1/ creel is v. Wilson, 235 V. S. 579. 

In Carpenter v. Carden, 291 Fed. 515 (C. C. A. 
2nd), a suit was brought for a minority stock¬ 
holder against a corporation and George A. Garde 1 
and Andersen T. Herd for an accounting. Thk? 
plaintiff and one of the defendants were citizens of 
the same state. Defendants Garden and the corpo¬ 
ration moved to dismiss but did not raise the point 
of jurisdiction. Defendant Herd interposed an ar- 
swer. The District Gourt assumed jurisdiction. 
The Circuit Gourt in reversing the lower Couift 
said (p. 517) : j 

**It is now elementary that jurisdiction 
must appear upon the face of the record, ancl, 
if the Appellate Court finds that jurisdiction 
does not so appear, then it is the duty of the 
Appellate Court to dispose of the case ac¬ 
cording! v. * * * It is also elementary that 
where jurisdiction depends upon diversity cjf 
citizenship it cannot be conferred by coij 
sent. v 


Again in Egyptian Xovaculite Co. v. Stevenson 
8 Fed. (2d) 576 (G. G. A. 8th), the Gourt said a 
follows (p. 579) : 


s 


“This question of jurisdiction was appar¬ 
ently not raised in the trial court* and it hajs 
not been raised here; but it is nevertheless 
the duty of the Appellate Court to searc 
the record and itself raise the question 
jurisdiction whenever necessary.” 



Hut it is urged that the appellant cannot raise 
the question of jurisdiction because it is he who 
lias taken the appeal, and the jurisdictional ques¬ 
tion is moot. 


The cases cited by the appellee (Drief, p. IT) in 
support of his contention that the appellant is 
estopped have no application whatever to the issue 
herein. They either involve jurisdiction over the 
person or the right of a plaintiff to contest the 
validity of an act under which he seeks to have the 
Court take jurisdiction. The cases are as follows: 

In Merchant* Ural cl- LUjht Co. v. Clow dc Sons, 
204 C. S. the issue was jurisdiction over the 
person of the defendant, which the Court assumed 
because of the interposition of an answer creating 
a cross-claim against the plaintiff. 

In (lreat Fat Is Manufaeturiny Co. v. A tt or net/ 
General, 1-4 U. S. 51: Daniels v. Teurney, 10- U. S. 
415: Hirsh v. I Mod:. -07 Fed. (>14: Grand Rapids d- 
Indiana Railway Co. v. Osborn , 11KJ U. S. 17: Wall 
v. Parrott Silver d* Copper Co., -44 U. S. 407, and 
Booth Fisheries Co. v. Industrial Commission of 
the Ftate of Wisconsin , -71 U. S. -08, the deter¬ 
mination of jurisdiction depended upon the consti¬ 
tutionality of the law under which jurisdiction was 
assumed, and the Court held that the plaintiff in 
an action could not rely upon a statute for the 
purpose of appeal and subsequently question its 
validity. 

During the course of the argument the burden 
was placed upon the appellant to determine in ad¬ 
vance whether or not the amount of interest in con¬ 


troversy was due and owing and whether or not 
the period of limitations might or might not have 
run against any substantive remedy which the ap¬ 
pellee may possess. The appellant should not be 
called upon to decide in advance or make any admis- 


sion as to its legal rights. The question should be 
left to be determined in litigation in which there ik 
future exercise of the supposed remedy. The ap- 
pellant is necessarily aggrieved because there is a 
judgment outstanding as the result of unwarranted 
assumption of jurisdiction. It should therefore 
have the absolute right to remove it so that it will 
not plague him in any future litigation. 

The appellee in rhis case assumes that Section 
-80 of the Revenue Act of 192(> defines the jurisdic¬ 
tion of the Hoard of Tax Appeals. Such section of 
itself does no more than impose a liability for tax 


and applies the substantive and remedial provisions 

of the Revenue laws upon and to the transferee of 

a taxpayer who would in law or equity be liable fo|* 

the tax. Since a transferee is made subject to the 

tax and to the summary remedies for the eollec- 

*. 

lion thereof provided by law, Congress extended to 
him the remedial provisions of the law. In the i 
senee, however, of a definite provision, it cannot 
assumed that the rights accorded to the transferee 
are greater than those which have been granted tp 
the taxpayer. 

Therefore, it is respectfully submitted that the 
decision, judgment and order of the Board of Tax 
Appeals should be reversed on the ground that it 
had no jurisdiction over the subject matter of this 
case. 

Respectfully submitted, 
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